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Censorship-by-Proxy: Jawboning in the 
Marketplace of Ideas 
Ben Sperry∗ 

Executive Summary 

The Trump administration came into office promising to end federal censorship and government 
weaponization. Its Jan. 20, 2025 executive orders framed the prior administration’s pressure on so-
cial-media platforms as intolerable interference with the marketplace of ideas. But rather than aban-
don coercion as a tool of speech policy, the administration has redirected it through the Federal 
Trade Commission (FTC) and Federal Communications Commission (FCC). 

The targets are the intermediaries that structure modern speech markets: social-media platforms, 
advertisers, fact-checkers, broadcasters, and payment networks. Many of these intermediaries are 
multisided platforms, meaning pressure applied to one side can reshape incentives across the whole 
ecosystem. Government officials can therefore influence speech indirectly by targeting advertisers, 
banks, broadcast affiliates, or evaluators of online content rather than speakers themselves. That is 
the danger of censorship-by-proxy. 

The FTC’s campaign against alleged online censorship illustrates the problem. The agency has pur-
sued advertising agencies, investigated Media Matters and NewsGuard, imposed speech-related mer-
ger conditions, warned Apple about Apple News curation, and pressed payment networks to police 
alleged debanking by financial institutions. These actions purport to combat private censorship, but 
they often seek to alter private editorial, reputational, and financial judgments through threatened 
government power. 

The FCC has followed a similar path in broadcast regulation. Chairman Brendan Carr’s public 
threats regarding Jimmy Kimmel, broadcast-license renewals, and alleged “fake news” invoked the 
FCC’s broad public-interest authority to influence programming and editorial choices. These epi-
sodes show how open-ended agency discretion enables officials to pressure speech intermediaries 
while avoiding the appearance of direct censorship. 

Courts should revisit outdated precedents like Red Lion and Pacifica, which give broadcasters weaker 
First Amendment protection than other media. Congress should also narrow the FTC’s and FCC’s 
discretionary authority. Protecting free speech requires more than changing who controls regulatory 
power; it requires limiting the government’s ability to use that power to shape public discourse.  

 

∗ Ben Sperry is a senior scholar of innovation policy at the International Center for Law & Economics (ICLE). ICLE has 
received financial support from numerous companies and individuals, including firms with interests both supportive of and 
in opposition to the ideas expressed in this and other ICLE-supported works. Unless otherwise noted, all ICLE support is in 
the form of unrestricted, general support. The ideas expressed here are the authors' own and do not necessarily reflect the 
views of ICLE’s advisors, affiliates, or supporters. 
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I. Introduction 

On Jan. 20, 2025, the Trump administration issued the executive order “Restoring Freedom of 
Speech and Ending Federal Censorship,”1 promising to end the Biden administration’s interven-
tions in the marketplace of ideas. The order framed itself as a direct response to what it characterized 
as years of backdoor censorship, in which federal agencies allegedly exerted “substantial coercive 
pressure” on private actors, including social-media platforms, to suppress disfavored viewpoints un-
der the guise of combating misinformation.2 

A year later, that professed commitment to the First Amendment has given way to redirected regu-
lation. While the administration publicly condemns the “censorship-industrial complex,”3 it has 
simultaneously used the Federal Trade Commission (FTC) and the Federal Communications Com-
mission (FCC) to exert a different, but equally potent, form of coercion over the intermediaries that 
facilitate modern speech. 

The legal backdrop for the executive order emerged from the Supreme Court’s decisions in Murthy 
v. Missouri4 and NRA v. Vullo.5  In Murthy, the Court’s majority avoided the merits of a First Amend-
ment challenge to government jawboning by tightening standing requirements. The dissent, by con-
trast, warned of a “successful campaign of coercion” that could become an “attractive model for 
future officials who want to control what the people say, hear, and think.”6 The administration’s 
2025 executive order purported to reject that model altogether, declaring that “government censor-
ship of speech is intolerable in a free society.”7 

As the Court explained in Vullo, “a government official cannot do indirectly what she is barred from 
doing directly…. [S]he cannot coerce a private party to punish or suppress disfavored speech on her 
behalf.”8 But battles over speech regulation rarely concern protection of the marketplace itself. More 
often, they concern who controls the editorial discretion of the platforms and intermediaries that 
structure public discourse. 

In the marketplace of ideas, truth emerges through a decentralized system of competing private ac-
tors, each making editorial judgments under conditions of imperfect information. That process re-
flects the classic “knowledge problem”: no central authority possesses enough information to manage 

 

1 Exec. Order No. 14,149, 90 FED. REG. 8,243 (Jan. 20, 2025) [hereinafter Speech EO]. 
2 Id. 
3 See Exec. Order No. 14,147, 90 FED. REG. 8,235 (Jan. 20, 2025) [hereinafter Weaponization EO] (ordering measures to end 
the “weaponization” of the federal government). 
4 Murthy v. Missouri, 603 U.S. 43 (2024). 
5 Nat’l Rifle Ass’n of Am. v. Vullo, 602 U.S. 175 (2024). 
6 Murthy, supra note 4, at 79 (Alito, J., dissenting). 
7 Speech EO, supra note 1. 
8 Nat’l Rifle Ass’n of Am. v. Vullo, supra note 5, at 190. 
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speech markets more effectively than dispersed private decision-makers. When the state intervenes—
whether to suppress “misinformation” or to punish so-called private censorship—it distorts that pro-
cess by replacing decentralized judgments with centralized political preferences. 

The Trump administration’s recent actions illustrate that dynamic. From the FTC’s complaints 
against advertising agencies for allegedly “viewpoint-based” ad placement, to its disputes with fact-
checking organizations like NewsGuard and Media Matters, to warning letters sent to Apple and 
major credit-card networks suggesting possible unfair or deceptive practices, the administration has 
not ended coercion over speech. It has merely redirected that coercion away from social-media plat-
forms and toward the financial, evaluative, and infrastructural institutions that support them. 

The FCC has adopted a similarly aggressive posture. Its threats against broadcast-license holders—
often responding to late-night satire from figures like Jimmy Kimmel or to programming the admin-
istration characterizes as “fake news”—mark a return to an older and more direct form of regulatory 
intimidation. Rather than establishing state neutrality, the transition from the Biden administration 
to the Trump administration has largely amounted to the replacement of one set of speech regulators 
with another. 

This white paper argues that the Trump administration has failed to honor the principles articulated 
in its executive orders on free speech and government weaponization. Rather than ending federal 
censorship or political coercion, the administration has updated the coercion model identified in 
Vullo, using the FTC and FCC to pressure the multisided platforms and intermediaries that under-
pin the modern economy. By targeting the editorial and financial decisions of advertising agencies, 
fact-checkers, credit-card networks, and broadcasters, the administration has disregarded a core First 
Amendment principle: genuine freedom of speech requires the state to respect the editorial discre-
tion and business judgments of private actors. The administration has not restored the marketplace 
of ideas. It has simply installed a different set of censors advancing a different vision of acceptable 
speech. 

Section II provides the law & economics background necessary to understand how these disputes 
emerged. Section II.A examines how multisided platforms support speech and speakers in both 
online and offline markets. Section II.B outlines the legal and policy responses to alleged private 
censorship and censorship-by-proxy through government coercion that culminated in the admin-
istration’s executive orders and subsequent efforts to limit what it views as private censorship. 

Section III examines the FTC’s campaign against advertising agencies and fact-checking organiza-
tions accused of facilitating private censorship on social-media platforms. Section III.A focuses on 
the FTC’s actions against advertising agencies and fact-checkers, including complaints, merger con-
ditions, and the use of civil investigative demands (CIDs). Section III.B analyzes FTC Chairman 
Andrew Ferguson’s letter to Apple concerning alleged bias in Apple News curation, as well as his 
letters to major credit-card networks regarding debanking concerns. 
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Section IV analyzes the FCC’s jawboning of broadcast-license holders and its efforts to pressure 
affiliates to resist national-network programming decisions. Section IV.A evaluates the Jimmy Kim-
mel controversy following the public comments of FCC Chairman Brendan Carr. Section IV.B con-
siders social-media posts from President Trump and Chairman Carr threatening license renewals for 
broadcasters that carry purported “fake news.” 

Section V proposes a path forward grounded in the First Amendment and the rule of law. Multisided 
platforms remain politically vulnerable because of their central role in the modern economy and 
public discourse. Government officials can engage in backdoor censorship in part because adminis-
trative agencies retain broad discretionary authority. Reducing that discretion is therefore critical. 
Courts have begun pushing back against some forms of coercive regulation, but policymakers may 
need to impose more meaningful limits on executive agencies than the administration’s executive 
orders have thus far achieved.  

II. The Road to Jawboning: Platforms, Pressure, and Speech 

Before evaluating whether the Trump administration has honored its executive orders on federal 
censorship and government weaponization, it is necessary to understand the economic and legal 
framework that produced the current disputes over speech regulation and government coercion. 

Section II.A explains the economics of multisided platforms, which underpin much of modern 
speech infrastructure, including social-media companies, broadcasters, advertising networks, and 
payment systems. Because these platforms mediate relationships among users, advertisers, mer-
chants, content creators, and other participants, government pressure directed at one side of a plat-
form can ripple throughout the broader ecosystem. The section also explains why editorial discretion 
and content moderation are not incidental features of these platforms, but core components of how 
they compete in the marketplace of ideas and the broader attention market. 

Section II.B then examines the legal and policy developments that culminated in the Trump admin-
istration’s executive orders purporting to limit government coercion over speech. It traces the rise of 
informal government “jawboning,” from Operation Choke Point to allegations of censorship-by-
proxy involving social-media platforms, culminating in the Supreme Court’s decision in Murthy v. 
Missouri. Together, these developments illustrate both the vulnerability of multisided platforms to 
government pressure and the difficulty of policing that pressure through existing First Amendment 
doctrine. 

A. Multisided Platforms and the Marketplace of Ideas 

The Supreme Court has recognized the importance of understanding multisided platforms in the 
antitrust context.9 Quoting extensively from the work of economists—including, in particular, David 
Evans—the Court has explained that multisided platforms exhibit indirect network effects, “where 

 

9 See Ohio v. Am. Express Co., 585 U.S. 529 (2018). 
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the value… to one group of participants depends on how many members of a different group partic-
ipate.”10 As a result, “[s]ometimes indirect network effects require two-sided platforms to charge one 
side more than the other.” In the payment-card context, for example, networks may choose to “lose 
money on the cardholder side by offering rewards” and other benefits, because increasing cardholder 
participation makes the network more valuable to merchants.11 Networks can then charge merchants 
a fee for each transaction, typically as a percentage of the purchase price. “Striking the optimal bal-
ance of the prices charged on each side of the platform is essential for [these] platforms to maximize 
the value of their services and to compete with rivals.”12 In short, multisided platforms must balance 
the interests of multiple groups simultaneously to maximize value. 

Both online and offline speech markets often operate through this multisided-platform model. Ra-
dio and television broadcasters, for instance, produce content that consumers only partially fund 
directly. Advertisers subsidize the other side of the platform by paying for access to audiences. Like-
wise, social-media companies connect advertisers with users—including both speakers and listeners—
through the curation and distribution of third-party speech. In both online and offline contexts, 
advertisers cross-subsidize users to such an extent that these services often appear “free” to listeners, 
viewers, readers, and users. 

Social-media companies, newspapers, broadcasters, and other media intermediaries therefore com-
pete in what economists often describe as the “attention market.” These firms compete to attract 
and retain public attention through content and then monetize that attention by selling advertising 
access. Success depends on maintaining user engagement. Platforms must therefore curate, organize, 
and present content in ways that capture and sustain scarce consumer attention. 

That dynamic requires platforms to balance the interests of multiple constituencies. Advertisers may 
favor content that maximizes engagement, even when the content itself may be false, inflammatory, 
hateful, or harmful to minors. Brand-conscious advertisers, by contrast, may avoid association with 
controversial or offensive material. Users also have preferences regarding the type of content they 
wish to see—or avoid seeing. Platforms must navigate these competing pressures because losing par-
ticipants on either side of the platform diminishes the platform’s value to the other side. 

These economic realities explain why social-media companies maintain content-moderation policies 
and often share revenue with high-value creators. Platforms must simultaneously satisfy advertisers, 
content creators, content consumers, and other stakeholders. Repulsive or extremist content may 
drive away users and advertisers alike. Low-quality, irrelevant, or excessively intrusive advertising may 
alienate users. Inadequate compensation may push creators to rival platforms. A lack of engaging 

 

10 Id. at 535. 
11 Id. at 536-37. 
12 Id. at 537. 
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content may send audiences elsewhere, whether to competing social-media platforms or to other 
participants in the broader attention market. 

Private platforms are generally best-positioned to make these tradeoffs within the marketplace of 
ideas.13 Different social-media companies have experimented with different content-moderation ap-
proaches over time, with platform policies shifting in response to user demand, advertiser prefer-
ences, and competitive pressures.14 The Supreme Court has recognized that social-media companies 
possess a First Amendment right to exercise editorial discretion over content decisions, much like 
newspapers, broadcasters, and other traditional media entities.15 As a result, direct government ef-
forts to compel the carriage of speech on social-media platforms likely face serious constitutional 
obstacles. 

The threat of government influence over speech nevertheless remains. Even if direct speech man-
dates are constitutionally suspect, government officials may still attempt to shape online discourse 
indirectly through coercion, pressure campaigns, or regulatory threats. The next section examines 
the legal and policy background surrounding those efforts. 

B. Government Coercion and Censorship-by-Proxy 

Multisided platforms are especially vulnerable to government coercion because they operate as inter-
mediaries within larger economic and informational ecosystems. Restrictions aimed at one side of a 
platform often affect the other sides, as well. Government pressure on a platform’s relationships 
with advertisers, users, merchants, or financial partners can therefore ripple throughout the broader 
ecosystem. 

Operation Choke Point during the Obama administration illustrates the dynamic.16 Under that 
initiative, the Federal Deposit Insurance Corp. (FDIC) designated certain merchant categories as 
“high-risk activity,” while the U.S. Justice Department (DOJ) pressured banks and payment proces-
sors by threatening investigations and issuing subpoenas suggesting that servicing such businesses 
created actionable “reputational risk.”17 The result was that many lawful businesses—including 

 

13 For a more detailed treatment, see Sperry, Knowledge and Decisions in the Information Age, supra note 9; Sperry, An L&E 
Defense of the First Amendment’s Protection of Private Ordering, supra note 9. 
14 See Ben Sperry, The Market for Speech Governance: Free Speech Strikes Back?, TRUTH ON THE MKT. (May 4, 2022), 
https://truthonthemarket.com/2022/05/04/the-market-for-speech-governance-free-speech-strikes-back; Ben Sperry, Meta’s 
Announcement: The Return of Online Free Speech?, TRUTH ON THE MKT. (Jan. 9, 2025), 
https://truthonthemarket.com/2025/01/09/metas-announcement-the-return-of-online-free-speech. 
15 See Moody v. NetChoice, LLC, 603 U.S. 707 (2024). 
16 See Staff Report, 113th Cong., The Department of Justice’s “Operation Choke Point”: Illegally Choking Off Legitimate Business 
(May 29, 2014), https://oversight.house.gov/wp-content/uploads/2014/05/Staff-Report-Operation-Choke-Point1.pdf. 
17 See id. at 7-10. 

https://truthonthemarket.com/2022/05/04/the-market-for-speech-governance-free-speech-strikes-back
https://truthonthemarket.com/2025/01/09/metas-announcement-the-return-of-online-free-speech
https://oversight.house.gov/wp-content/uploads/2014/05/Staff-Report-Operation-Choke-Point1.pdf
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payday lenders, firearms dealers, tobacco retailers, online-gambling operators, and pornography com-
panies—lost access to banking and payment-processing services.18 

Critics allege that “Operation Choke Point 2.0” under the Biden administration applied a similar 
strategy to digital-asset firms19 and even some conservative organizations20 by again designating them 
“high-risk.”21 The result was widespread complaints of debanking among cryptocurrency firms and 
account holders, including one prominent dispute involving a religious-liberty organization founded 
by former U.S. Sen. and Kansas Gov. Sam Brownback. 

At the same time, the Biden administration—as well as various federal and state actors before Presi-
dent Biden took office—was credibly accused of pressuring social-media companies to suppress dis-
favored viewpoints related to the 2020 election and later alleged health misinformation. After Elon 
Musk acquired Twitter and released the “Twitter Files,”22 and after discovery in litigation brought 
by several plaintiffs, including the states of Missouri and Louisiana, substantial evidence emerged 
regarding government efforts to pressure platforms into restricting speech through informal and 
often covert means. 

The litigation that began as Missouri v. Biden ultimately reached the Supreme Court as Murthy v. 
Missouri.23 Rather than deciding whether the Biden administration violated the First Amendment 
by coercing social-media platforms to suppress protected speech, the Court reversed the 5th U.S. 
Circuit Court of Appeals on standing grounds. 

Standing doctrine stems from Article III’s limitation of federal judicial power to actual “cases” and 
“controversies.” To establish standing, plaintiffs must demonstrate: 

1. A concrete and particularized injury that is actual or imminent; 

2. That the injury is fairly traceable to the challenged conduct; and 

3. That the injury is redressable by a favorable judicial decision. 

The Court focused primarily on traceability and redressability. Because the plaintiffs sought prospec-
tive relief against future injuries rather than compensation for past harms, the majority concluded 

 

18 For more on how intermediary liability for credit-card networks can restrict the processing of lawful transactions and, in 
turn, access to speech, see Amicus Brief of the International Center for Law & Economics in Support of Visa, Inc.’s Motion 
to Dismiss at 4–12, Fleites v. Mindgeek, No. 2:21-cv-04920-CJC-ADS (C.D. Cal. Jan. 17, 2022), https://laweconcenter.org/wp-
content/uploads/2022/02/2022-01-17-Fleites-Amicus-Br-FILED.pdf [hereinafter ICLE Fleites Amicus]. 
19 See Final Staff Report, U.S. House Comm. on Fin. Servs., Operation Choke Point 2.0: Biden’s Debanking of Digital Assets (Dec. 
2025), https://financialservices.house.gov/uploadedfiles/2025-11-30_--_fsc_debanking_report_final_1.pdf. 
20 See, e.g., Jathon Sapsford, JPMorgan Targeted by Republican States Over Accusations of Religious Bias, WALL ST. J. (May 13, 
2023), https://www.wsj.com/politics/jpmorgan-targeted-by-republican-states-over-accusations-of-religious-bias-903c8b26. 
21 See U.S. House Comm. on Fin. Servs., Operation Choke Point 2.0: Biden’s Debanking of Digital Assets, supra note 20, at 4–6. 
22 See Twitter Files, WIKIPEDIA, https://en.wikipedia.org/wiki/Twitter_Files (last visited Apr. 23, 2026). 
23 The following discussion adapts Ben Sperry, What Does Murthy v. Missouri Mean for Online Speech?, TRUTH ON THE MKT. 
(June 26, 2024), https://truthonthemarket.com/2024/06/26/what-does-murthy-v-missouri-mean-for-online-speech. 

https://laweconcenter.org/wp-content/uploads/2022/02/2022-01-17-Fleites-Amicus-Br-FILED.pdf
https://laweconcenter.org/wp-content/uploads/2022/02/2022-01-17-Fleites-Amicus-Br-FILED.pdf
https://financialservices.house.gov/uploadedfiles/2025-11-30_--_fsc_debanking_report_final_1.pdf
https://www.wsj.com/politics/jpmorgan-targeted-by-republican-states-over-accusations-of-religious-bias-903c8b26
https://en.wikipedia.org/wiki/Twitter_Files
https://truthonthemarket.com/2024/06/26/what-does-murthy-v-missouri-mean-for-online-speech
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they needed to show not only prior censorship, but also a substantial likelihood of future censorship 
attributable to government action. Specifically, the Court held that “the plaintiffs must show a sub-
stantial risk that, in the near future, at least one platform will restrict the speech of at least one 
plaintiff in response to the actions of at least one Government defendant.”24 

The majority disposed of nearly all plaintiffs on traceability grounds, concluding that “the record of 
past restrictions… lack[s]… specific causation findings with respect to any discrete instance of content 
moderation.”25 Because “the platforms had independent incentives to moderate content and often 
exercised their own judgment,”26 the Court found insufficient evidence that government pressure 
caused any particular moderation decision. 

The only plaintiff whom the majority believed presented a plausible traceability argument was Jill 
Hines. The dissent likewise focused heavily on her claims. The majority acknowledged that Hines 
presented “the best showing of all the plaintiffs,” but nevertheless concluded:  

Still, Facebook was targeting her pages before almost all of its communications with the 
White House and the CDC, which weakens the inference that her subsequent re-
strictions are likely traceable [to the government].27 

The dissent strongly disagreed: 

Here, it is reasonable to infer (indeed, the inference leaps out from the record) that the 
efforts of the federal officials affected at least some of Facebook’s decisions to censor 
Hines. All of Facebook’s demotion, content-removal, and deplatforming decisions are 
governed by its policies. So when the White House pressured Facebook to amend some 
of the policies related to speech in which Hines engaged, those amendments necessarily 
impacted some of Facebook’s censorship decisions. Nothing more is needed. What the 
Court seems to want are a series of ironclad links—from a particular coercive communi-
cation to a particular change in Facebook’s rules or practice and then to a particular 
adverse action against Hines.28 

The majority also concluded that the plaintiffs failed to demonstrate a substantial risk of future 
injury because the White House and Centers for Disease Control and Prevention (CDC) pressure 
campaigns largely subsided by 2022: 

On this record, it appears that the frequent, intense communications that took place in 
2021 had considerably subsided by 2022. (Perhaps unsurprisingly, given the changed 
state of the pandemic.) It is thus very difficult for Hines to show that she faces future 
harm that is traceable to officials in the White House and the Surgeon General’s Office… 

 

24 Murthy, supra note 4, at 58. 
25 Id. at 59. 
26 Id. at 60. 
27 Id. at 68. 
28 Id. at 95-96 (Alito, J., dissenting). 
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Hines (along with the other plaintiffs) has therefore failed to establish a likelihood of 
future injury traceable to the White House or the Surgeon General’s Office. Likewise, 
the risk of future harm traceable to the CDC is minimal. The CDC stopped meeting 
with the platforms in March 2022. Thereafter, the platforms sporadically asked the CDC 
to verify or debunk several claims about vaccines. But the agency has not received any 
such message since the summer of 2022.29 

The dissent argued that the majority discounted the lasting effects of the government-induced policy 
changes. In the dissent’s view, the relevant moderation policies remained in place long after Hines 
filed suit. Moreover, “the White House threats did not come with expiration dates.”30 To the con-
trary, “the record suggests that Facebook did not feel free to chart its own course when Hines sued; 
rather, the platform had promised to continue reporting to the White House and remain responsive 
to its concerns for as long as the officials requested.”31  

The Court also held that the plaintiffs failed to establish redressability. According to the majority, a 
court could prohibit federal officials from pressuring platforms regarding content moderation, but 
“platforms remain free to enforce, or not to enforce, those policies—even those tainted by initial 
governmental coercion.”32 Because the platforms themselves were not parties to the case, they would 
not be bound by any judicial remedy. 

The practical consequence of Murthy is that future plaintiffs alleging censorship-by-proxy will likely 
face substantial standing hurdles. Going forward, the platforms themselves may be the only parties 
positioned to bring such claims successfully. 

These disputes helped motivate the flurry of executive orders President Donald Trump issued on 
Jan. 20, 2025. Two are especially relevant here: “Restoring Freedom of Speech and Ending Federal 
Censorship”33 and “Ending the Weaponization of the Federal Government.”34  

The executive order on federal censorship states: 

The First Amendment to the United States Constitution, an amendment essential to 
the success of our Republic, enshrines the right of the American people to speak freely 
in the public square without Government interference.  Over the last 4 years, the previ-
ous administration trampled free speech rights by censoring Americans’ speech on 
online platforms, often by exerting substantial coercive pressure on third parties, such as 

 

29 Id. at 71-72.  
30 Id. at 96 (Alito, J., dissenting). 
31 Id. 
32 Id. at 73 (emphasis in original). 
33 Speech EO, supra note 1. 
34 Weaponization EO, supra note 3. A later executive order, issued in response to allegations surrounding “Operation Choke 
Point 2.0,” similarly sought to prohibit politically motivated debanking. See Exec. Order No. 14,331, 90 Fed. Reg. 38,925 
(Aug. 7, 2025). 
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social media companies, to moderate, deplatform, or otherwise suppress speech that the 
Federal Government did not approve.  Under the guise of combatting “misinformation,” 
“disinformation,” and “malinformation,” the Federal Government infringed on the con-
stitutionally protected speech rights of American citizens across the United States in a 
manner that advanced the Government’s preferred narrative about significant matters 
of public debate.  Government censorship of speech is intolerable in a free society.35   

The order accordingly provides that “[n]o federal department, agency, entity, officer, or agent may 
act or use any federal resources” to violate “the right of the American people to engage in constitu-
tionally protected speech.”36 

The executive order addressing government weaponization similarly states:  

The American people have witnessed the previous administration engage in a systematic 
campaign against its perceived political opponents, weaponizing the legal force of nu-
merous Federal law enforcement agencies and the Intelligence Community against those 
perceived political opponents in the form of investigations, prosecutions, civil enforce-
ment actions, and other related actions.  These actions appear oriented more toward 
inflicting political pain than toward pursuing actual justice or legitimate governmental 
objectives.  Many of these activities appear to be inconsistent with the Constitution 
and/or the laws of the United States… Therefore, this order sets forth a process to ensure 
accountability for the previous administration’s weaponization of the Federal Govern-
ment against the American people.37 

The sections that follow examine whether the Trump administration—particularly through the FTC, the 
FCC, and their respective chairmen—has honored the principles embodied in these executive orders or 
instead continued to engage in censorship and political weaponization against disfavored entities. 

III. The FTC and Indirect Speech Regulation 

Combating alleged online censorship has become a central priority of the FTC under Chairman 
Andrew Ferguson. The agency has framed many of its recent actions as efforts to protect free expres-
sion and prevent politically motivated discrimination by social-media platforms, advertisers, payment 
networks, and other intermediaries that shape the modern marketplace of ideas. 

As the sections below demonstrate, however, the FTC has frequently relied on many of the same 
coercive tools that critics accused the Biden administration of using. Rather than pressuring social-
media platforms directly to remove speech, the agency has increasingly targeted the broader multi-
sided ecosystems surrounding those platforms. The FTC has pursued advertising agencies, fact-

 

35 Speech EO, supra note 1. 
36 Id. 
37 Weaponization EO, supra note 3. 
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checking organizations, payment networks, and other intermediaries in an apparent effort to reshape 
the incentives that drive content moderation and editorial decision-making. 

This strategy reflects an attempt to accomplish indirectly what the Supreme Court suggested govern-
ment cannot do directly after Moody v. NetChoice: impose a state-preferred vision of viewpoint neu-
trality on private platforms exercising editorial discretion. Instead of limiting government 
involvement in speech markets, the FTC has often sought to wield government power against what 
the administration characterizes as “private censorship.” The result is not the end of government 
pressure on speech intermediaries, but a redirection of that pressure toward different targets and 
different forms of editorial and financial discretion. 

A. The FTC’s Campaign Against Advertisers and Fact-Checkers 

FTC Chairman Andrew Ferguson publicly signaled his intention to combat alleged online censor-
ship while still serving as an FTC commissioner, before President Donald Trump’s election in 2024. 
In a matter seemingly far removed from social-media censorship,38 then-Commissioner Ferguson 
wrote: 

We should address not just censorious conduct specifically, but also investigate the struc-
tural issues that may have given these platforms their power over Americans’ lives and 
speech in the first place. In particular, we must vigorously enforce the antitrust laws 
against any platforms found to be unlawfully limiting Americans’ ability to exchange 
ideas freely and openly. We must prosecute any unlawful collusion between online plat-
forms, and confront advertiser boycotts which threaten competition among those plat-
forms.39 

That priority quickly moved to the forefront. In February 2025, the FTC requested public comments 
regarding “Technology Platform Censorship.”40 The request sought information both about poten-
tial consumer harms arising from allegedly unfair or deceptive conduct by social-media platforms 
and about the motivations behind platform moderation decisions. One set of questions asked: 

To what extent have platforms funded or collaborated with organizations, for-profit or 
non-profit, that advocated for or enabled censorship? Were such activities, such as ad-
vertising boycotts, designed to facilitate collusion on censorship?41 

 

38 See Complaint for Permanent Injunction, Monetary Judgment, and Other Relief at 1–2, FTC v. 1661, Inc. d/b/a GOAT, 
No. 2:24-cv-10329 (C.D. Cal. Dec. 2, 2024), https://www.ftc.gov/system/files/ftc_gov/pdf/GOATComplaint.pdf (alleging 
violations of Section 5(a) of the Federal Trade Commission Act and the Mail, Internet, or Telephone Order Merchandise 
Rule arising from GOAT’s failure to timely ship merchandise, provide required delay or cancellation options, issue prompt 
refunds, and honor buyer-protection representations). 
39 Concurring Statement of Commissioner Andrew N. Ferguson, FTC v. 1661, Inc. d/b/a GOAT, Matter No. 2223016 (Dec. 
2, 2024), https://www.ftc.gov/system/files/ftc_gov/pdf/ferguson-goat-concurrence.pdf. 
40 Request for Public Comments Regarding Technology Platform Censorship, FED. TRADE COMM’N (Feb. 19, 2025), 
https://www.ftc.gov/policy/public-comments/request-public-comments-regarding-technology-platform-censorship. 
41 Id. at 3. 

https://www.ftc.gov/system/files/ftc_gov/pdf/GOATComplaint.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/ferguson-goat-concurrence.pdf
https://www.ftc.gov/policy/public-comments/request-public-comments-regarding-technology-platform-censorship
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Later that year, the FTC distributed model warning letters to social-media platforms concerning 
alleged censorship and compliance with Section 5 of the FTC Act.42 

After Moody v. NetChoice made clear that social-media platforms possess a First Amendment right to 
exercise editorial discretion over content moderation, the FTC appeared to shift its focus away from 
the platforms themselves and toward advertisers and media-monitoring organizations. 

That shift became particularly evident in the FTC’s consent agreement approving Omnicom Group 
Inc.’s acquisition of Interpublic Group of Companies, Inc.—two of the world’s largest advertising 
agencies. The consent order prohibited the merged firm from:  

1. Direct[ing] Advertisers’ advertising spend based on Covered Bases (other than as re-
quired by applicable laws); 

2. Refus[ing] Advertisers’ requests to direct advertising spend to a Media Publisher 
based on Covered Bases (other than as required by applicable laws); or 

3. Declin[ing] to deal with Advertisers based on Covered Bases (other than as required 
by applicable laws).43     

The order defined “Covered Bases” to include: 

(1) Political or ideological viewpoints (including viewpoints as to the veracity of news 
reporting or other politically or ideologically contested facts, such as their characteriza-
tion as “misinformation,” “disinformation,” “bias,” or similar terms); (2) adherence to 
journalistic standards or ethics established or set by a Third Party; and/or (3) commit-
ment or adherence to diversity, equity or inclusion (DEI), such as diverse ownership or 
casting.44 

The apparent objective was not merely to regulate advertising agencies themselves, but to alter the 
incentives facing social-media platforms by constraining advertiser behavior.45 

As discussed above, social-media companies operate as multisided platforms that must account for 
advertiser preferences. Brand-conscious businesses often do not want their advertisements appearing 
next to speech they regard as hateful, extremist, misleading, or otherwise objectionable. After Elon 
Musk restored numerous accounts previously banned by Twitter for alleged hate speech or 

 

42 See, e.g., Model Letter Sent to Tech Companies from Andrew N. Ferguson, Chairman, FED. TRADE COMM’N (Aug. 21, 
2025), https://www.ftc.gov/system/files/ftc_gov/pdf/ftc-unfair-security-letter-ferguson.pdf. 
43 Decision and Order, In re Omnicom Group Inc. & The Interpublic Group of Cos., Inc., Docket No. C-4823 (Fed. Trade 
Comm’n Sept. 26, 2025), https://www.ftc.gov/system/files/ftc_gov/pdf/OmnicomOrder.pdf. 
44 Id.  
45 For more on the First Amendment problems raised by enforcing this order, see Daniel J. Gilman & Ben Sperry, Is There an 
Empty Set at the Intersection of Antitrust and Content Moderation?, 11 CONCURRENCES 39, 46–48 (Nov. 3, 2025), 
https://laweconcenter.org/wp-content/uploads/2025/11/Is-There-an-Empty-Set-at-the-Intersection-of-Antitrust-and-Content-
Moderation.pdf. 

https://www.ftc.gov/system/files/ftc_gov/pdf/ftc-unfair-security-letter-ferguson.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/OmnicomOrder.pdf
https://laweconcenter.org/wp-content/uploads/2025/11/Is-There-an-Empty-Set-at-the-Intersection-of-Antitrust-and-Content-Moderation.pdf
https://laweconcenter.org/wp-content/uploads/2025/11/Is-There-an-Empty-Set-at-the-Intersection-of-Antitrust-and-Content-Moderation.pdf
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misinformation, several major advertisers left the platform.46 Media Matters subsequently published 
a report alleging that “X has an antisemitism problem,” documenting examples in which advertise-
ments from major brands appeared next to white-nationalist and pro-Hitler content.47 

X responded by filing an antitrust lawsuit against several major advertising agencies. The complaint 
alleged that the agencies colluded through the Global Alliance for Responsible Media (GARM) to 
organize a group boycott of X.48 According to the complaint, individual advertisers lacked sufficient 
leverage to influence X’s advertising-placement or content-moderation practices independently, so 
they coordinated through GARM to increase their bargaining power and protect their underlying 
brand interests. 

X also filed claims against Media Matters, including defamation allegations tied to the report.49 Days 
after Musk announced on X that he intended to file a “thermonuclear lawsuit against Media Mat-
ters,”50 Texas Attorney General Ken Paxton opened an investigation into the organization.51 Mis-
souri later initiated a similar investigation.52 

On March 26, 2026, the U.S. District Court for the Northern District of Texas dismissed all antitrust 
claims in X’s suit. The court concluded that X had failed to plead antitrust injury:  

To understand why these allegations do not amount to an antitrust claim, think of X’s 
injury in two ways: First, consider that the conspiracy benefits other social media com-
panies that no longer must compete with X. Second, consider that the conspiracy 

 

46 See Kate Conger, Tiffany Hsu & Ryan Mac, Elon Musk’s Twitter Faces Exodus of Advertisers and Executives, N.Y. TIMES (Nov. 
1, 2022), https://www.nytimes.com/2022/11/01/technology/elon-musk-twitter-advertisers.html (“[A]dvertisers—which 
provide about 90 percent of Twitter’s revenue—are increasingly grappling with Mr. Musk’s ownership of the platform” 
because he “said he would loosen Twitter’s content rules, which could lead to a surge in misinformation and other toxic 
content.”); Ryan Mac & Tiffany Hsu, Twitter’s US Ad Sales Plunge 59% as Woes Continue, N.Y. TIMES (June 5, 2023), 
https://www.nytimes.com/2023/06/05/technology/twitter-ad-sales-musk.html (“Six ad agency executives who have worked 
with Twitter said their clients continued to limit spending on the platform” due to “concerns about the persistent presence 
of misleading and toxic content on the platform.”). 
47 Ethan Collier & Natalie Mathes, X Has an Antisemitism Problem, MEDIA MATTERS (Sept. 8, 2023), 
https://www.mediamatters.org/twitter/x-has-antisemitism-problem; see also Eric Hananoki, As Musk Endorses Antisemitic 
Conspiracy Theory, X Has Been Placing Ads for Apple, Bravo, IBM, Oracle, and Xfinity Next to Pro-Nazi Content, MEDIA MATTERS 

(Nov. 16, 2023), https://www.mediamatters.org/twitter/musk-endorses-antisemitic-conspiracy-theory-x-has-been-placing-ads-
apple-bravo-ibm-oracle. 
48 See X Corp. v. World Fed’n of Advertisers, 2026 WL 833900, at *5–7 (N.D. Tex. Mar. 26, 2026). 
49 See, e.g., Associated Press, Musk’s X Sues Media Matters Over Its Report on Ads Next to Hate Groups’ Posts, NPR (Nov. 21, 
2023), https://www.npr.org/2023/11/21/1214338766/musks-x-sues-media-matters-over-its-report-on-ads-next-to-hate-groups-
posts. 
50 Elon Musk (@elonmusk), X (Nov. 18, 2023, 2:01 AM EST), https://x.com/elonmusk/status/1725771191644758037. 
51 See Press Release, Att’y Gen. of Tex., Attorney General Ken Paxton Opens Investigation into Media Matters for Potential 
Fraudulent Activity (Nov. 20, 2023), https://www.texasattorneygeneral.gov/news/releases/attorney-general-ken-paxton-opens-
investigation-media-matters-potential-fraudulent-activity. 
52 See Press Release, Mo. Att’y Gen., Attorney General Bailey Notifies Media Matters of Pending Investigation (Dec. 11, 2023), 
https://ago.mo.gov/attorney-general-bailey-notifies-media-matters-of-pending-investigation. 

https://www.nytimes.com/2022/11/01/technology/elon-musk-twitter-advertisers.html
https://www.nytimes.com/2023/06/05/technology/twitter-ad-sales-musk.html
https://www.mediamatters.org/twitter/x-has-antisemitism-problem
https://www.mediamatters.org/twitter/musk-endorses-antisemitic-conspiracy-theory-x-has-been-placing-ads-apple-bravo-ibm-oracle
https://www.mediamatters.org/twitter/musk-endorses-antisemitic-conspiracy-theory-x-has-been-placing-ads-apple-bravo-ibm-oracle
https://www.npr.org/2023/11/21/1214338766/musks-x-sues-media-matters-over-its-report-on-ads-next-to-hate-groups-posts
https://www.npr.org/2023/11/21/1214338766/musks-x-sues-media-matters-over-its-report-on-ads-next-to-hate-groups-posts
https://x.com/elonmusk/status/1725771191644758037
https://www.texasattorneygeneral.gov/news/releases/attorney-general-ken-paxton-opens-investigation-media-matters-potential-fraudulent-activity
https://www.texasattorneygeneral.gov/news/releases/attorney-general-ken-paxton-opens-investigation-media-matters-potential-fraudulent-activity
https://ago.mo.gov/attorney-general-bailey-notifies-media-matters-of-pending-investigation
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benefits the advertisers who no longer compete with each other to buy X’s advertising 
space. Either way, no antitrust injury exists.53 

Despite that ruling, the FTC filed a remarkably similar complaint against six major advertising agen-
cies on April 15, 2026, alleging violations of both the Sherman Act and Section 5 of the FTC Act.54 
The litigation remains in its early stages, and factual differences may emerge between the FTC’s case 
and X’s private suit. At present, though, the FTC appears to be advancing substantially the same 
theory that the same federal court had already rejected. 

The lawsuit therefore increasingly resembles an effort to weaponize federal law enforcement against 
advertisers whom the administration blames for encouraging greater content moderation on social-
media platforms. The FTC is effectively attempting to influence the editorial discretion of social-
media companies indirectly by reshaping the incentives created by the advertising side of the plat-
form. By targeting advertisers, the agency appears to hope that platforms will face less pressure to 
remove speech perceived by advertisers as harmful or objectionable. 

The same dynamic emerged in the government’s treatment of Media Matters and NewsGuard. 
While X’s lawsuit against Media Matters remains pending, Texas’ investigation largely collapsed after 
Media Matters argued successfully that the state’s civil investigative demand (CID) constituted retal-
iation against protected First Amendment activity. Both the U.S. District Court for the District of 
Columbia and the D.C. Circuit concluded that Texas likely engaged in unconstitutional retaliation 
against Media Matters because of its reporting on X.55 

The D.C. Circuit described Media Matters as “the target[] of a government campaign of retaliation” 
and characterized the investigation as an “arguably bad faith investigation” targeting the organiza-
tion’s “exercise of their First Amendment rights” by “imposing special burdens on their newsgather-
ing activities and operation of their media company.”56 The court therefore affirmed the preliminary 
injunction blocking enforcement of the CID. Likewise, the district court concluded that Missouri’s 
investigation targeted Media Matters “not for legitimate law enforcement purposes but instead for 
its protected First Amendment activities.”57 

The FTC nevertheless issued its own CID against both Media Matters and NewsGuard on May 20, 
2025. NewsGuard rates the reliability of online news sources and had long been criticized by 

 

53 X Corp., supra note 49, at *25. 
54 Complaint, FTC v. Dentsu, No. 4:26-cv-469 (N.D. Tex. Apr. 15, 2026), 
https://www.ftc.gov/system/files/ftc_gov/pdf/Dentsu-Complaint.pdf. 
55 Media Matters for Am. v. Paxton, 732 F. Supp. 3d 1 (D.D.C. 2024); Media Matters for Am. v. Paxton, 138 F.4th 563 (D.C. Cir. 
2025). 
56 Media Matters for Am., supra note 56, at 581. 
57 Media Matters for Am. v. Bailey, 2024 WL 3924573, at *15 (D.D.C. Aug. 23, 2024). 

https://www.ftc.gov/system/files/ftc_gov/pdf/Dentsu-Complaint.pdf
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conservatives and Trump-administration officials for its role in encouraging advertiser caution 
around allegedly unreliable or extremist content.58 

The district court again granted a preliminary injunction in the Media Matters litigation, holding 
that “[t]his case presents a straightforward First Amendment violation.”59 NewsGuard separately 
challenged the FTC’s CID on Feb. 26, 2026. The FTC ultimately ended its investigation on April 
17, 2026, after securing a consent decree from advertising agencies agreeing no longer to use News-
Guard’s services.60 On May 5, 2026, the FTC also settled with Media Matters and agreed to termi-
nate its investigation and refrain from reissuing a CID.61 

Like the FTC’s antitrust action against the advertising agencies, these investigations appear designed 
to punish organizations the administration believes encouraged advertisers to leave X and promoted 
stronger content moderation on social-media platforms. The FTC may frame these actions as efforts 
to combat censorship. In practice, though, the agency itself appears to be engaging in coercive con-
duct that raises serious First Amendment concerns.    

B. Jawboning Apple and Payment Networks 

Chairman Andrew Ferguson has also relied on less formal tools than investigations or lawsuits to 
influence the practices of companies the administration views as contributing to online censorship. 
In recent months, he has sent warning letters to both Apple and major credit-card networks. 

In his letter to Apple,62 Ferguson attempted to “educate” the company about its obligations under 
Section 5 of the FTC Act as they relate to Apple News. Specifically, he wrote: 

Recently, there have been reports that Apple News has systematically promoted news 
articles from left-wing news outlets and suppressed news articles from more conservative 
publications. Indeed, multiple studies have found that in recent months Apple News has 
chosen not to feature a single article from an American conservative-leaning news source, 
while simultaneously promoting hundreds of articles from liberal publications. These 
reports raise serious questions about whether Apple News is acting in accordance with 

 

58 Trump-administration officials have long criticized NewsGuard and its perceived role in online “censorship.” See Letter 
from Brendan Carr, Comm’r, Fed. Commc’ns Comm’n, to Big Tech Executives (Nov. 13, 2024), 
https://docs.fcc.gov/public/attachments/DOC-407732A1.pdf (describing NewsGuard as part of a broader “censorship 
cartel” and arguing that its ratings system, combined with advertising-industry partnerships, effectively suppresses disfavored 
news outlets). 
59 Media Matters for Am. v. FTC, 2025 WL 2378009, at *5 (D.D.C. Aug. 15, 2025). 
60 See, e.g., Stephen Dinan, Federal Trade Commission Shuts Down Investigation of NewsGuard, WASH. TIMES (Apr. 17, 2026), 
https://www.washingtontimes.com/news/2026/apr/17/federal-trade-commission-shuts-investigation-newsguard. 
61 See, e.g., Ted Johnson, FTC Settles With Media Matters After Watchdog Group Claimed Agency Retaliation for Article on Elon 
Musk’s X, DEADLINE (May 5, 2026), https://deadline.com/2026/05/media-matters-ftc-settlement-elon-musk-1236881263. 
62 Office of the Chairman of the Fed. Trade Comm’n, Letter to Apple re Potential FTC Act Violations Related to 
Suppressing or Promoting Featured News Articles for Political Reasons (Feb. 12, 2026), 
https://www.ftc.gov/system/files/ftc_gov/pdf/apple-news-warning-letter.pdf [hereinafter Apple Warning Letter]. 

https://docs.fcc.gov/public/attachments/DOC-407732A1.pdf
https://www.washingtontimes.com/news/2026/apr/17/federal-trade-commission-shuts-investigation-newsguard
https://deadline.com/2026/05/media-matters-ftc-settlement-elon-musk-1236881263
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its terms of service and its representations to consumers, as well as the reasonable con-
sumer expectations of the tens of millions of Americans who use Apple News.63 

The letter concludes with a warning: 

Any act or practice by Apple News to suppress or promote news articles based on the 
perceived ideological or political viewpoint of the article or publication, if inconsistent 
with Apple’s terms of service or the reasonable expectations of consumers, may violate 
the FTC Act. I encourage you to conduct a comprehensive review of Apple’s terms of 
service and ensure that Apple News’curation of articles is consistent with those terms 
and representations made to consumers and, if it is not, to take corrective action 
swiftly.64 

As Dan Gilman has noted, Apple’s terms of service make no promise of political neutrality in its 
curation practices.65 That alone makes a Section 5 claim difficult to sustain, even before considering 
the First Amendment implications. Those constitutional concerns are substantial.  

Ferguson’s letter itself acknowledges that “[t]he First Amendment protects the speech of Big Tech 
firms,” and that “[t]he FTC is not the speech police; we do not have authority to require Apple or 
any other firm to take affirmative positions on any political issue, nor to curate news offerings con-
sistent with one ideology or another.”66 But that concession only underscores the problem. In Moody 
v. NetChoice, the Supreme Court made clear that services like Apple News possess a First Amend-
ment right to exercise editorial discretion when curating third-party content.67 The government 
therefore lacks a legitimate interest in rebalancing the expressive product that results from those 
editorial judgments. Put differently, there is likely no constitutionally permissible way for the FTC 
to compel Apple to feature more conservative news sources. 

The FTC’s conduct instead resembles the type of indirect censorship condemned by the Supreme 
Court in NRA v. Vullo68 and Bantam Books v. Sullivan.69 In both cases, the Court held that govern-
ment officials may not pressure intermediaries to suppress or alter third-party speech. The FTC may 
argue that it is merely offering guidance and encouraging Apple to include more viewpoints rather 
than suppress them. After Moody, however, that distinction largely collapses. Apple’s editorial 

 

63 Id. at 2. 
64 Id. at 3. 
65 See Daniel J. Gilman, Speech, Section 5, and Some Curious Scribbling: A First Amendment Story, TRUTH ON THE MKT. (Mar. 25, 
2026), https://truthonthemarket.com/2026/03/25/speech-section-5-and-some-curious-scribbling-a-first-amendment-story. 
66 Apple Warning Letter, supra note 63, at 2, 3. 
67 Moody, supra note 16, at 731 (“[T]he First Amendment offers protection when an entity engaging in expressive activity, 
including compiling and curating others’ speech, is directed to accommodate messages it would prefer to exclude.”); id. at 
741 (“[A] State may not interfere with private actors’ speech to advance its own vision of ideological balance…”); see also 
Gilman & Sperry, Is There an Empty Set at the Intersection of Antitrust and Content Moderation?, supra note 46, at 45. 
68 Nat’l Rifle Ass’n of Am. v. Vullo, supra note 5. 
69 Bantam Books, Inc. v. Sullivan, 372 U.S. 58 (1963). 
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choices themselves receive First Amendment protection. The FTC’s actions therefore appear less 
like consumer protection and more like government pressure directed at expressive activity. 

Ferguson has pursued a similar strategy with financial intermediaries.70 He sent warning letters to 
PayPal, Stripe, Visa, and Mastercard regarding debanking and potential liability under Section 5 of 
the FTC Act.71 As each letter states: 

Companies that deplatform consumers or deny them access to financial products or ser-
vices may violate the FTC Act if their actions are contrary to consumers’ reasonable ex-
pectations or if their practices cause substantial injury not reasonably avoidable by 
consumers and not outweighed by countervailing benefits to consumers or competi-
tion.72  

The letters to Visa and Mastercard go further: 

In recent years, there have been numerous publicly-reported examples of financial insti-
tutions denying their customers access to services due to their political or religious views. 
Equally concerning is the conduct of payments providers and payment networks that 
turn a blind eye when their financial institution members debank consumers for these 
reasons. Denying law-abiding consumers access to financial products and services due to 
their political or religious views, or facilitating the conduct of those who do, inflicts ob-
vious and immeasurable harm on consumers and there are no readily apparent counter-
vailing benefits to consumers or competition from such censorious action. Consumers 
cannot reasonably avoid this harm, particularly where, as is almost always the case, the 
First Amendment-protected activity that triggered the adverse action against them had 
no logical connection to, or material bearing on, their commercial relationship with the 
payment provider or network. The market power and dominance of these payment pro-
viders and network operators—and parallel conduct by other companies—also suggest 
consumers are unable reasonably to avoid such conduct.73 

The FTC thus moves beyond telling Visa and Mastercard not to deny processing services directly. 
Instead, it effectively pressures them to police the account-closure decisions of the banks that use 
their payment networks—decisions the networks themselves generally cannot observe or control. The 
theory amounts to an expansive form of intermediary liability aimed at a multisided platform. 

 

70 Much of the following discussion adapts Geoffrey Manne (@geoffmanne), X (Mar. 27, 2026, 4:35 PM EST), 
https://x.com/geoffmanne/status/2037629655390556318. 
71 See Press Release, Fed. Trade Comm’n, FTC Chairman Andrew N. Ferguson Issues Warning Letters to CEOs of PayPal, Stripe, 
Visa and Mastercard About Debanking American Consumers (Mar. 26, 2026), https://www.ftc.gov/news-events/news/press-
releases/2026/03/ftc-chairman-andrew-n-ferguson-issues-warning-letters-ceos-paypal-stripe-visa-mastercard-about-debanking-
american-consumers. 
72 See, e.g., Office of the Chairman of the Fed. Trade Comm’n, Letter to Visa re Potential FTC Act Violations Related to 
Debanking American Consumers at 2 (Mar. 26, 2026), https://www.ftc.gov/system/files/ftc_gov/pdf/visa-debanking-
letter.pdf. 
73 See id. at 2. 
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A similar theory appeared in Fleites v. Mindgeek, where plaintiffs sought to hold Visa liable under 
RICO and the Trafficking Victims Protection Reauthorization Act (TVPRA) for allegedly “facilitat-
ing” harmful conduct through transactions processed on Visa’s network.74 In an amicus brief filed 
in that litigation,75 the International Center for Law & Economics (ICLE) argued that imposing 
liability on a general-purpose payment network lacking both the information and operational con-
trol necessary to monitor individual transactions would be economically destructive and doctrinally 
unsound. As ICLE explained: 

Visa has only the most coarse and limited means of interposing itself between [mer-
chants] and [their] users in order to 'avert misconduct,' as well as extremely limited access 
to the transaction-specific information on which it would need to act in the first place…. 
The only form of control that Visa can exert in this context is of the most general sort: 
if made aware of illegal activity or other contractual violations to its terms of service, Visa 
can suspend processing activity.76 

In other words, payment networks possess only a blunt instrument: they can terminate processing 
relationships entirely. They lack a “scalpel” that would allow them to supervise or override individual 
account decisions made by banks such as Chase or Bank of America. Nor do they possess contractual 
mechanisms enabling them to intervene in those customer relationships directly. 

Chairman Ferguson’s letters effectively demand that payment networks create precisely those mech-
anisms by imposing new obligations on thousands of issuing banks. The result would deputize pay-
ment networks to regulate bank-level customer relationships throughout the financial system. 
Section 5 of the FTC Act has never been understood to impose such sweeping intermediary obliga-
tions. 

Even on the FTC’s own terms, the theory faces serious problems. An unfairness claim under Section 
5 requires a showing that any consumer harm is not outweighed by countervailing benefits to con-
sumers or competition. Here, the relevant countervailing benefit is avoiding the immense costs as-
sociated with requiring payment networks to monitor and police banks’ customer relationships. As 
ICLE argued in its Fleites amicus brief: 

The extension of liability under such laws to a general-purpose service provider like Visa 
would require it to raise the processing costs of—or curtail entirely—an enormous swath 
of perfectly valid, crucial transactions throughout the entire economy.77 

Much like the FTC’s antitrust suit against advertising agencies and its investigations into Media 
Matters and NewsGuard, the agency’s pressure campaign against payment networks appears to rest 
on a legal theory that courts have already rejected in closely analogous contexts. Although Section 5 

 

74 Complaint, Fleites, supra note 19. 
75 ICLE Fleites Amicus, supra note 19. 
76 Id. at 15, 17. 
77 Id. at 17. 
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differs doctrinally from the private claims asserted in Fleites, both theories ultimately depend on the 
same flawed assumption: that payment networks can regulate downstream conduct without impos-
ing enormous costs on the broader ecosystem in which they operate as multisided platforms. 

Concerns about politically motivated debanking are real, as Operation Choke Point illustrates. The 
answer, however, is not to repurpose the same coercive tools against payment networks and proces-
sors in the name of promoting free speech. If the experience of the Durbin Amendment offers any 
lesson, the likely result of such interventions is higher fees and costs passed through to consumers 
by payment networks, banks, and merchants.78  

IV. The FCC and Broadcast Jawboning 

FCC Chairman Brendan Carr has used his office to amplify many of President Donald Trump’s 
longstanding criticisms of the media. In several instances, those criticisms have been coupled with 
public statements suggesting possible regulatory consequences for broadcasters whose programming 
or news coverage the administration disfavors. 

Those statements carry unusual weight because the FCC exercises substantial authority over broad-
cast-license holders through the Communications Act’s expansive “public interest” standard. Unlike 
most other media companies, broadcasters remain subject to license renewal, transfer review, and 
potential enforcement actions tied directly to the content they air. As a result, when the FCC chair-
man publicly signals that particular speech, editorial decisions, or programming choices may create 
regulatory risk, broadcasters have strong incentives to respond. 

The sections below examine how Chairman Carr has invoked that authority in disputes involving 
late-night comedy, alleged “fake news,” and news-distortion claims. In each instance, the administra-
tion has relied less on formal censorship than on indirect pressure directed at multisided speech 
platforms that depend on continued government approval to operate. These episodes illustrate how 
government “jawboning” can shape editorial decisions even without formal enforcement actions—
and how the FCC’s unique authority over broadcasters creates opportunities for political coercion 
that would likely be unconstitutional in nearly any other media context.  

A. The FCC, Jimmy Kimmel, and Broadcast Coercion 

On Sept. 15, 2025, ABC late-night host Jimmy Kimmel made comments about the alleged killer of 
Charlie Kirk.79 Soon afterward, FCC Chairman Brendan Carr appeared on a conservative podcast 
and encouraged local ABC affiliates that depend on FCC broadcast licenses to “push back” in 

 

78 Todd J. Zywicki, Geoffrey A. Manne & Julian Morris, Unreasonable and Disproportionate: How the Durbin Amendment Harms 
Poorer Americans and Small Businesses, INT’L CTR. FOR L. & ECON. (Apr. 25, 2017), 
https://laweconcenter.org/images/articles/icle-durbin_update_2017_final.pdf. 
79 Much of the following discussion adapts Ben Sperry, Kimmel, Coercion, and the Public Interest Standard: The Problem of 
Boundless Government Power, TRUTH ON THE MKT. (Sept. 19, 2025), https://truthonthemarket.com/2025/09/19/kimmel-
coercion-and-the-public-interest-standard-the-problem-of-boundless-government-power. 

https://laweconcenter.org/images/articles/icle-durbin_update_2017_final.pdf
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response to Kimmel’s remarks.80 Carr noted that broadcasters hold “license[s] granted by us at the 
FCC that come[] with it an obligation to operate in the public interest,” adding: 

We can do this the easy way or the hard way. These companies can find ways to change 
conduct to take actions, frankly on Kimmel, or there’s going to be additional work for 
the FCC ahead.81 

The implication was difficult to miss. Carr appeared to suggest that the FCC could use its authority 
over broadcast licenses—including fines, renewal proceedings, or investigations into alleged news 
distortion—if affiliates failed to respond to Kimmel’s comments. 

Within hours, Nexstar and Sinclair, which own many ABC affiliates, decided to preempt Jimmy 
Kimmel Live! from their programming schedules.82 ABC executives reportedly suspended Kimmel 
not because they believed his remarks crossed a legal or ethical line, but because they feared retalia-
tion from the Trump administration: 

In the hours leading up to the decision to pull Kimmel, two sources familiar with the 
matter say, senior executives at ABC, its owner Disney, and affiliates convened emer-
gency meetings to figure out how to minimize the damage. Multiple execs felt that Kim-
mel had not actually said anything over the line, the two sources say, but the threat of 
Trump administration retaliation loomed.83 

Chairman Carr denied responsibility, arguing that the affiliates and Disney merely responded to 
market forces rather than FCC pressure. According to Carr, “[i]f you look at the evidence, the ex-
press statements by every single company involved, from Nexstar to Sinclair to Disney, as recently as 
last week, is that they made these business decisions on their own.”84 

That argument closely resembles the rationale the Supreme Court adopted in Murthy v. Missouri 
when it concluded that social-media platforms had “independent incentives to moderate content 
and often exercised their own judgment.”85 Kimmel’s situation, however, appears much more closely 
tied in time and proximity to explicit government threats than the moderation decisions at issue in 

 

80 Benny Johnson (@bennyjohnson), X (Sept. 17, 2025, 1:01 PM EST), 
https://x.com/bennyjohnson/status/1968359685045838041. 
81 Id. 
82 Charisma Madarang, Asawin Suebsaeng & Andrew Perez, ‘Jimmy Kimmel Live!’ Pulled ‘Indefinitely’ by ABC Over Charlie Kirk 
Comments, ROLLING STONE (Sept. 17, 2025), https://www.rollingstone.com/tv-movies/tv-movie-news/jimmy-kimmel-out-abc-
charlie-kirk-comments-1235430078. 
83 Id. 
84 Caitlin Huston, FCC Chair Deflects Responsibility on Kimmel, Says Agency Is Not Independent, HOLLYWOOD REPORTER (Dec. 
17, 2025), https://www.hollywoodreporter.com/business/digital/fcc-chair-deflects-responsibility-kimmel-says-agency-is-not-
independent-1236453201. 
85 Murthy, supra note 4, at 60. 
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Murthy. Even so, after Murthy, it remains unclear whether Kimmel himself would possess standing 
to challenge the FCC’s conduct successfully. 

Assuming standing could be established, the situation bears a striking resemblance to Bantam Books 
v. Sullivan.86 In Bantam Books, the Rhode Island Commission to Encourage Morality in Youth lacked 
direct authority to suppress publications, but used threats of legal sanctions and informal coercion 
to pressure distributors into removing “objectionable” material.87 The commission notified distrib-
utors on official stationery that particular publications had been deemed objectionable and implied 
that continued distribution could lead to prosecution.88 

Carr’s statements likewise carried an unmistakable warning: 

I think that it’s really sort of past time that a lot of these licensed broadcasters themselves 
push back on Comcast and Disney and say, “Listen, we are going to preempt, we are not 
going to run Kimmel anymore, until you straighten this out because we, we licensed 
broadcaster, are running the possibility of fines or license revocation from the FCC if 
we continue to run content that ends up being a pattern of news distortion”… We can 
do this the easy way or the hard way… These companies can find ways to change conduct 
and take action, frankly, on Kimmel or there’s going to be additional work for the FCC 
ahead.89 

The central question is whether those statements crossed the constitutional line separating permis-
sible government guidance from coercion designed to induce censorship. 

A second Jimmy Kimmel controversy emerged on April 24, 2026, when Kimmel joked during a 
mock White House Correspondents’ Dinner that Melania Trump looked like an “expectant 
widow.”90 Two days later, an armed individual allegedly attempted to enter the actual White House 
Correspondents’ Dinner with the apparent intention of assassinating President Donald Trump.91 
First Lady Melania Trump and President Trump both publicly condemned Kimmel on social media 
and called on Disney and ABC to fire him.92 

 

86 Bantam Books, supra note 70. 
87 Id. at 67. 
88 Id. at 61. 
89 Johnson, supra note 81. 
90 See Jimmy Kimmel Roasts Trump & His MAGA Minions at Our Alternative White House Correspondents’ Dinner, JIMMY KIMMEL 

LIVE, at 8:09 (YouTube Apr. 24, 2026), https://youtu.be/GRjKhsJc95o?si=YzKbrVwFoaKGl-vM&t=489. 
91 See, e.g., Michael Luciano, Jimmy Kimmel Scoffs at Melania Trump for Accusing Him of ‘Violent Rhetoric,’ Tells Her, ‘Have a 
Conversation With Your Husband About It’, MEDIAITE (Apr. 28, 2026), https://www.mediaite.com/media/tv/jimmy-kimmel-
scoffs-at-melania-trump-for-accusing-him-of-violent-rhetoric-tells-her-have-a-conversation-with-your-husband-about-it. 
92 See First Lady Melania Trump (@FLOTUS), X (Apr. 27, 2026, 10:19 AM), 
https://x.com/FLOTUS/status/2048769128513585618; Donald J. Trump (@realDonaldTrump), TRUTH SOCIAL (Apr. 27, 
2026, 1:26 PM), https://truthsocial.com/@realDonaldTrump/posts/116477838570626860. 
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The following day, the FCC announced that it was investigating Disney’s diversity, equity, and in-
clusion (DEI) policies as potential “unlawful discrimination” under FCC rules. The commission also 
accelerated review of ABC’s broadcast licenses under the public-interest standard, giving ABC 30 
days to file license-renewal applications for all licensed television stations.93 At the time of this writ-
ing, it remains unclear how the controversy will ultimately affect Kimmel or ABC, or whether litiga-
tion will follow. The timing nevertheless again suggests a close relationship between disfavored 
speech and subsequent government action. 

The problem for Kimmel and ABC is that the FCC possesses unusually broad authority over broad-
casters. The commission may review licenses and license transfers under the amorphous “public 
interest” standard. Courts have upheld FCC authority to impose fines, revoke licenses, deny trans-
fers, and regulate issues ranging from political-response obligations to obscenity and alleged news 
distortion. The Supreme Court has thus allowed the FCC to act as a kind of speech regulator for 
broadcasters in ways that would be unconstitutional if applied to nearly any other medium. 

That distinction separates this controversy from Bantam Books. The Rhode Island commission could 
merely recommend prosecution. The FCC, by contrast, possesses direct regulatory authority over 
broadcast licenses. The FCC is therefore less like an outside pressure group and more like a police 
officer warning that legal consequences may follow. 

As the Court explained in Bantam Books: 

We do not hold that law enforcement officers must renounce all informal contacts with 
persons suspected of violating valid laws prohibiting obscenity. Where such consultation 
is genuinely undertaken with the purpose of aiding the distributor to comply with such 
laws and avoid prosecution under them, it need not retard the full enjoyment of First 
Amendment freedoms. But that is not this case. The appellees are not law enforcement 
officers; they do not pretend that they are qualified to give or that they attempt to give 
distributors only fair legal advice. Their conduct as disclosed by this record shows plainly 
that they went far beyond advising the distributors of their legal rights and liabilities. 
Their operation was in fact a scheme of state censorship effectuated by extralegal sanc-
tions; they acted as an agency not to advise but to suppress.94 

Kimmel could argue that Carr’s comments similarly “went far beyond advising” broadcasters regard-
ing their legal obligations and instead constituted “a scheme of state censorship.” The FCC, by con-
trast, would likely argue that Carr merely informed broadcasters of their regulatory responsibilities 
under laws the agency is authorized to enforce. A court would therefore need to determine whether 
the statements amounted to unconstitutional coercion or merely lawful regulatory guidance. 

 

93 Order, In re The Walt Disney Co., FED. COMMC’NS COMM’N (Apr. 26, 2026), https://docs.fcc.gov/public/attachments/DA-
26-416A1.pdf. 
94 Bantam Books, supra note 70, at 71–72. 
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The FCC’s unusually broad authority over broadcasters rests on Supreme Court precedents treating 
broadcast media differently from other forms of expression because broadcasters rely on scarce pub-
lic spectrum. In Red Lion Broadcasting Co. v. FCC95 and FCC v. Pacifica Foundation,96 the Court em-
phasized that government allocation of broadcast frequencies justified regulatory authority that 
would be impermissible elsewhere. As the Court stated in Pacifica: 

[A]lthough other speakers cannot be licensed except under laws that carefully define and 
narrow official discretion, a broadcaster may be deprived of his license and his forum if 
the Commission decides that such an action would serve “the public interest, conven-
ience, and necessity.”97 

That “public interest” standard is extraordinarily broad and explicitly permits review of speech con-
tent. In NBC v. United States,98 the Court explained: 

[T]he Commission’s powers are not limited to the engineering and technical aspects of 
regulation of radio communication… merely to supervision of the traffic. It puts upon 
the Commission the burden of determining the composition of that traffic.99 

In other words, the FCC may consider the content carried by broadcasters when determining 
whether licensees are operating in the public interest. 

That authority places local broadcasters like Nexstar and Sinclair—and affiliates directly owned by 
Disney/ABC—in a uniquely vulnerable position. Unlike most other media companies, broadcasters 
must constantly consider whether the FCC will view their programming decisions favorably under 
the public-interest standard. When the FCC chairman publicly suggests that continuing to air Jimmy 
Kimmel could create regulatory problems, broadcasters have strong incentives to respond. 

Whether Red Lion and Pacifica remain good law is increasingly uncertain. The factual assumptions 
underlying those decisions no longer reflect modern media markets. Broadcasters no longer possess 
the dominance they held in the 1960s and 1970s, when viewers primarily relied on ABC, NBC, 
CBS, and PBS. Cable television, satellite providers, streaming services, internet-video platforms, pod-
casts, and social media now compete aggressively for audience attention. Even traditional broadcast 
content is increasingly consumed through cable, satellite, or internet distribution rather than over-
the-air antennas. 

The modern media ecosystem therefore bears little resemblance to the world in which Red Lion and 
Pacifica were decided. Treating ABC differently from CNN or Netflix because ABC content can 

 

95 Watts v. United States, 395 U.S. 367 (1969). 
96 FCC v. Pacifica Found., 438 U.S. 726 (1978). 
97 Id. at 748. 
98 Murdock v. Pennsylvania, 319 U.S. 190 (1943). 
99 Id. at 215-16. 
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theoretically still be accessed through “rabbit ears” increasingly makes little practical or constitu-
tional sense. 

What remains clear, however, is that the FCC’s threats weaponized the commission’s authority over 
broadcast-license holders and contributed, at least temporarily, to the suppression of Kimmel’s 
speech. Local affiliates dependent on FCC licenses became the pressure point through which the 
government exerted influence. That pressure ultimately affected not only the affiliates themselves, 
but ABC and Disney as national broadcasters. Like social-media companies and payment networks, 
broadcasters operate as multisided platforms. Government threats directed at those platforms can 
therefore strongly influence both the speech they carry and the business relationships they maintain. 

B. Broadcast Licenses and ‘Fake News’ Policing  

The Trump administration has signaled a willingness to combat so-called “fake news” through the 
FCC’s little-used and rarely enforced news-distortion policy.100 Chairman Carr recently amplified 
that position on social media by reposting a Truth Social statement from President Donald Trump 
criticizing media coverage of the conflict in Iran and warning broadcasters: 

Broadcasters that are running hoaxes and news distortions – also known as the fake news 
– have a chance now to correct course before their license renewals come up. The law is 
clear. Broadcasters must operate in the public interest, and they will lose their licenses if 
they do not.101 

As in the Jimmy Kimmel controversies, Carr appears to be leveraging the FCC’s authority over 
broadcast-license holders to pressure broadcasters regarding editorial judgments and news coverage. 

Section 309(a) of the Communications Act authorizes the FCC to grant broadcast licenses only 
when doing so serves “the public interest, convenience, and necessity.”102 The FCC’s news-distortion 
policy emerged from that broad public-interest authority, which permits the agency to review certain 
content-related conduct by broadcasters. On its face, such authority sits uneasily with the First 
Amendment. The Supreme Court nevertheless upheld special regulatory authority over broadcasters 
by treating broadcasting differently from other forms of media. 

As discussed above, the Court justified this distinction largely on spectrum scarcity grounds. Because 
the government allocates limited broadcast frequencies, it may impose conditions on broadcast li-
censees that would plainly violate the First Amendment in other contexts. In Red Lion Broadcasting 

 

100 Much of the following discussion adapts Ben Sperry & Jeffrey Westling, The FCC’s Sleeping Power Over the Press, TRUTH ON 

THE MKT. (Mar. 17, 2026), https://truthonthemarket.com/2026/03/17/the-fccs-sleeping-power-over-the-press. 
101 Brendan Carr (@BrendanCarrFCC), X (Mar. 14, 2026, 12:24 PM EST), 
https://x.com/BrendanCarrFCC/status/2032855414233047172. 
102 47 U.S.C. § 309. 
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Co. v. FCC, for example, the Court upheld the fairness doctrine as applied to a broadcaster that 
refused to provide reply time to an individual it had “personally attacked.”103 

The fairness doctrine and the FCC’s news-distortion policy rested on the same underlying rationale: 

A licensee would be abusing his position as a public trustee . . . were he to withhold from 
expression over his facilities relevant news or facts concerning a controversy or to slant 
or distort the presentation of such news.104 

Over time, however, that rationale weakened considerably. In 1987, the FCC concluded that the 
fairness doctrine “on its face, violates the First Amendment and contravenes the public interest.”105 
In 2011, the agency formally repealed the underlying rules.106 The news-distortion policy technically 
remains in place, but largely as a relic. The FCC has rarely enforced it and has not attempted to do 
so in more than three decades.107 

Even assuming the policy remains constitutionally valid, the allegations at issue here fall well short 
of the standard required for enforcement. 

Because of the serious First Amendment concerns involved, the FCC and reviewing courts have 
consistently emphasized that the news-distortion policy has “extremely limited scope.”108 A viable 
claim requires proof that: (1) the broadcaster deliberately intended to distort or mislead; and (2) the 
distortion concerned a significant event rather than a minor or incidental aspect of the reporting.109 

The intent requirement imposes an especially demanding burden. It is “not enough to dispute the 
accuracy of a news report… or to question the legitimate editorial decisions of the broadcaster.”110 
Instead, a complainant must provide “extrinsic evidence”—evidence beyond the broadcast itself—
such as internal directives, outtakes, or evidence of bribery demonstrating intentional distortion.111 

No such evidence has been alleged here. Carr’s post relied entirely on a screenshot of President 
Trump’s Truth Social criticism of allegedly misleading headlines regarding the Iran conflict. That 
accusation fails on multiple levels. The FCC’s news-distortion policy does not apply to newspapers 

 

103 Red Lion Broad. Co. v. FCC, 395 U.S. 367, 372 (1969). 
104 Report of the Commission, In re Editorializing by Broadcast Licensees, Docket No. 8516 (Fed. Commc’ns Comm’n 1949). 
105 Memorandum Opinion and Order, In re Complaint of Syracuse Peace Council, FCC 87-266 (Fed. Commc’ns Comm’n Aug. 
6, 1987). 
106 See 76 Fed. Reg. 55,817 (Sept. 9, 2011). 
107 See Jon Brodkin, The Speech Police: Chairman Brendan Carr and the FCC’s News Distortion Policy, ARS TECHNICA (Apr. 7, 
2025), https://arstechnica.com/tech-policy/2025/04/trumps-fcc-chair-invokes-rarely-enforced-news-distortion-policy-to-
punish-media (“The one post-1982 finding of distortion was issued in a letter of admonishment to NBC in 1993…”). 
108 Galloway v. FCC, 778 F.2d 16, 21 (D.C. Cir. 1985). 
109 See id. at 20. 
110 Id. 
111 Id. 
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or their online equivalents. Even if it did, generalized accusations of bias or misleading framing 
would not constitute the type of extrinsic evidence necessary to establish deliberate distortion. 

Past news-distortion cases illustrate how narrow the doctrine actually is. Many involved broadcasters 
staging or reenacting events in ways that materially altered the substance of a report.112 Even in those 
cases, however, the FCC distinguished between material deception and merely “incidental” produc-
tion choices.113 Nothing remotely comparable has been alleged here. 

Carr’s comments also raise an independent concern. They go beyond merely describing the law and 
instead suggest prejudgment by the FCC chairman himself. His repeated references to “legacy me-
dia” and “fake news” imply that the relevant broadcasters have already engaged in wrongdoing and 
that formal proceedings merely remain to be initiated. That posture could itself complicate any fu-
ture enforcement effort. 

Ultimately, Carr’s invocation of the FCC’s dormant news-distortion policy appears less like neutral 
regulatory oversight and more like an attempt to pressure broadcasters into changing their editorial 
decisions and news coverage. That approach resembles the same type of government jawboning and 
indirect censorship the administration claims to oppose. It is also far from clear that any resulting 
enforcement action would survive judicial review, either because the allegations fail to satisfy the 
FCC’s own standards or because the underlying news-distortion policy itself no longer comports 
with modern First Amendment doctrine.  

V. Limiting the Levers of Speech Control 

As explained above, multisided platforms—including social-media platforms, broadcasters, advertis-
ing networks, and payment networks—are tempting targets for government officials seeking to influ-
ence speech. Because these platforms operate as intermediaries, regulators can pressure them directly 
or attack one side of the platform to reshape incentives across the whole ecosystem. 

That vulnerability stems in large part from the broad authority and wide discretion agencies like the 
FTC and FCC possess under existing law. President Donald Trump’s executive orders recognize that 
such discretion can be abused to weaponize the law and suppress speech. The problem is that the 
administration has too often used those same tools to pursue its own preferred speech outcomes. 

Courts have pushed back against some of these efforts through First Amendment-retaliation claims. 
But after Murthy, standing doctrine may prevent many coercion claims from reaching the merits, 
especially when the alleged censorship involves multisided platforms with independent economic 
incentives. In cases involving the FCC’s authority over broadcast-license holders or the FTC’s 

 

112 See id. at 20, 21, 22. 
113 Id. at 20. 
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authority over unfair or deceptive practices, existing Supreme Court precedent either grants agencies 
broad discretion or leaves key First Amendment questions unresolved. 

At a minimum,114 courts should reconsider whether the rationales underlying Red Lion and Pacifica 
still make sense in the modern media marketplace. As Justice Clarence Thomas wrote in his concur-
rence in FCC v. Fox Television Stations,115 “instead of looking to first principles to evaluate the consti-
tutional question, the Court relied on a set of transitory facts,” which led it to adopt “a legal rule 
that lacks any textual basis in the Constitution.”116 Even if those assumptions once had force, “dra-
matic technological advances have eviscerated the factual assumptions underlying those deci-
sions.”117 

Justice Thomas is not alone. Justice Ruth Bader Ginsburg later cited his concurrence and wrote that 
“[t]ime, technological advances, and the Commission’s untenable ruling in the cases now before the 
Court show why Pacifica bears reconsideration.”118 

Courts should ask a simple question: Do First Amendment protections really depend on whether 
consumers can hypothetically access content through an antenna? The answer—grounded in law, 
economics, and common sense—is no. Red Lion and Pacifica are outliers that permit government 
control over private speech that would be intolerable in nearly any other context. Overruling or 
narrowing them would not create new rights. It would restore equal First Amendment protection 
across media, regardless of the transmission technology speakers use. 

If courts and the executive branch fail to rein in these practices, Congress should step in. Recent 
Supreme Court decisions have underscored that Congress—not agencies—must define the limits of 
administrative power.119 Congress could begin by revisiting the FTC’s Section 5 authority, including 
its power to issue civil investigative demands. It should also reconsider the FCC’s authority over 
broadcast-license holders and, more fundamentally, the legal architecture of spectrum allocation. 

The executive orders on federal censorship and weaponization have not stopped the FTC and FCC 
from targeting perceived enemies of the Trump administration. They have instead exposed the 
deeper problem: so long as agencies retain broad, open-ended discretion over speech-adjacent mar-
kets, officials will be tempted to use that discretion to shape public discourse. Protecting free speech 

 

114 Part of the following discussion adapts Ben Sperry, First Amendment Jurisprudence Should Reflect Economic Reality: Why Red 
Lion and Pacifica Must Fall, TRUTH ON THE MKT. (Oct. 14, 2025), https://truthonthemarket.com/2025/10/14/first-
amendment-jurisprudence-should-reflect-economic-reality-why-red-lion-and-pacifica-must-fall. 
115 FCC v. Fox Television Stations, Inc., 556 U.S. 502 (2009). 
116 Id. at 531-32 (Thomas, J., concurring). 
117 Id. at 533. 
118 Fox Television Stations, supra note 116, at 259 (Ginsburg, J., concurring). 
119 See, e.g., Loper Bright Enters. v. Raimondo, 603 U.S. 369 (2024). 
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requires more than changing which officials control the levers of power. It requires limiting those 
levers in the first place. 
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