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Abstract: In response to the longstanding crisis in the publishing industry, a range of regulatory
measures has been proposed and implemented worldwide, aiming to compel large online
platforms to negotiate the use of news content and provide fair remuneration to publishers. From
this perspective, the structural decline of the publishing sector is attributed to digital platforms
capturing a significant share of advertising revenues by free-riding on publishers' investments in
news production. Moreover, due to their reliance on referral traffic, publishers are perceived to
suffer from a structural imbalance in bargaining power vis-a-vis these platforms. Within this
framework, by introducing a revenue transfer mechanism based on a mandatory negotiation
process, the Australian model has gained prominence and influenced policy approaches in several
other jurisdictions. Against this background, the paper adopts a different research perspective.
Rather than presuming the existence of a free-riding problem, it critically examines whether the
rationale underlying these regulatory initiatives has been substantiated and supported by empirical
evidence. The paper contends that the free-riding narrative serves chiefly as a rhetorical tool,
strategically used to legitimize a mandated transfer of revenue that policymakers appear ready to
pursue even in the absence of clear evidence that platform-based business models have caused
economic harm to press publishers.
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1. Introduction

Supporting the reinvention of journalism in the digital age has long been a priority for
policymakers worldwide. The ongoing crisis facing the publishing industry is indeed
perceived as a serious threat to the health of democratic societies, as access to diverse
news sources and perspectives is essential to their proper functioning.

Policymakers also largely agree on the root of the problem. By their view, the emergence
of digital platforms has completed the disruption initiated by the advent of the Internet.!
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Digital technologies have reshaped the production and distribution of news, substantially
lowering costs and allowing new infomediaries (such as news aggregators, online
publishers, search engines, and social media platforms) to enter the information value
chain. These developments, in turn, have driven shifts in consumer habits. Today, digital
platforms serve as the primary gateways to online news for many users, offering a mix of
short texts, images, or videos from multiple publishers, often accompanied by links to the
original content (snippets).

More in general, the digital transformation marked a shift from the linear business model
of offline news publishing to a multi-sided platform model in the online environment. In
this scenario, the primary revenue stream comes from advertisers, and competition takes
place in the attention markets, where intermediaries charge advertisers for access to the
large audiences that view ads on their platforms. As a result, legacy publishers began to
struggle to adapt, facing sharp declines in revenue despite the growing consumption of
news.

Against this background, news publishers argue that their declining revenues are not
simply the result of increased competition from online players, but rather of those players
exploiting the value generated by distributing content they neither produce nor pay for.
In particular, digital infomediaries are accused of capturing a substantial share of
advertising revenues by free-riding on the investments made by publishers in producing
news content.

By endorsing the claims of press publishers, policymakers highlight the rise of a few
dominant online platforms (most notably Google and Meta) which have become
unavoidable trading partners for reaching end users and now wield significant bargaining
power in their dealings with media companies. According to this perspective, due to their
dependence on Google and Meta for traffic, publishers face a structural imbalance that
allows these Big Tech firms to control the distribution of news content online and
unilaterally set the terms for its display, ultimately squeezing publishers’ share of digital
advertising revenues.’

To mitigate this dependency and rebalance the power dynamics between major digital
platforms and press publishers, various solutions have been proposed and implemented.?
Despite their differing features and legal frameworks, these initiatives share the common
goal of addressing a so-called value gap and ensuring a fairer distribution of the value
generated by new forms of online content distribution. At their core, these measures seek
to tackle the alleged free-riding problem by requiring online infomediaries to enter into
agreements with press publishers, thereby facilitating a transfer of revenues.
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In the global regulatory push to ensure the sustainability of the publishing industry, the
Australian News Media Bargaining Code has taken center stage, exerting significant
influence on policy developments in other jurisdictions.* Under the terms of the code, if
the parties fail to reach a commercial agreement, remuneration for the online use of news
content is determined through compulsory arbitration—specifically, a binding final-offer
arbitration process. This feature of the code appears to be the key to the success of the
Australian approach. Its main comparative advantage over other solutions lies in its
ability to deliver a swift and effective mechanism for ensuring revenue sharing between
platforms and news media organizations.

This debate is gaining even greater relevance as a new (and potentially decisive)
confrontation between legacy publishers and emerging technologies looms on the
horizon. The rise of artificial intelligence (Al) is expected to have a further disruptive
impact on online audiences. For example, traditional search results could be replaced by
Al-generated summaries, posing a potential existential threat to news outlets that rely
heavily on search-driven traffic.> Moreover, amid the wave of litigation arising from
tensions between Al and copyright, a case has already been referred to the European
Court of Justice (CJEU) to determine whether the provider of a generative Al chatbot
(functioning similarly to a search engine) must compensate a news publisher when the
chatbot’s response to a user query includes a summary of information originally published
by that outlet.

In this scenario, while policymakers are primarily focused on whether and how to
replicate the Australian model, this paper takes a different approach by questioning the
very rationale behind initiatives that compel value transfers from online platforms to
legacy publishers. As discussed, such interventions rest on the assumption of a free-riding
problem. Namely, that links and excerpts harm news publishers by allowing online
infomediaries to divert audience attention, thereby reducing traffic and advertising
revenue for the linked sites. This belief is further reinforced by another assumption that,
due to the size imbalance between firms and the gatekeeping power of certain platforms,
press publishers are inevitably undercompensated.

However, the free-riding argument remains a mere hypothesis, lacking consistent support
from empirical evidence. Indeed, the relationship between digital platforms and news
publishers involves a two-way exchange of value. Given the positive correlation between
website traffic and advertising revenue, publishers may benefit from the very mechanisms
often criticized. While platforms become more attractive to users by excerpting content
and linking to news sites, legacy publishers, in turn, gain visibility through inbound links
that can boost traffic and expand their audience. In other words, any loss in direct visits
may be more than offset by an increase in referral traffic. Therefore, while there is a
concern that digital infomediaries might harm legacy publishers by diverting online
traffic (the substitution effect), there is also a strong argument that, by reducing search
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(Cth).

5 Michael Savage, ‘Al summaries cause ‘devastating’ drop in audiences, online news media told’, (2025)
https://www.theguardian.com/technology/2025/jul/24/ai-summaries-causing-devastating-drop-in-online-
news-audiences-study-finds. See also Peter Brown and Klaudia Jazwinska, ‘Journalism Zero: How
Platforms and Publishers are Navigating AI’, (2025) https://www.cjr.org/tow_center reports/journalism-
zero-how-platforms-and-publishers-are-navigating-ai.php.

¢ CJEU, Case C-250/25, Like v. Google.




costs, they expand the overall number of visits enable consumers to discover news content
they might not have found otherwise (the market expansion effect).

In summary, the impact of digital platforms on the revenues of news publishers cannot
be predetermined but requires empirical analysis. Rather than labeling victims and
perpetrators based on assumptions, policymakers must carefully weigh the welfare trade-
off —balancing the benefits of lower search costs for consumers against the potential
weakening of incentives for news producers— and assess on a case-by-case basis whether
referral traffic compensates for any loss in direct visits. As a result, rather than debating
how much press publishers should receive from online platforms or which mechanism
would best secure such a revenue transfer, the more fundamental question is whether
press publishers should be remunerated at all. Indeed, since the value of referral traffic
cannot be overlooked, in some instances, it may even be online platforms that warrant
compensation for the benefits they provide to news publishers.

Additional concerns about compulsory arbitration processes relate to their potential
impact on competition in the publishing industry. Because transaction costs discourage
bargaining with every publisher, forcing large online platforms to strike deals may lead
them to selectively engage only with major publishers that have large audiences. As a
result, these mechanisms could increase market concentration and reduce media plurality.

By revisiting the economic literature and analyzing the Australian model, as well as its
influence on other jurisdictions, this paper argues that the free-riding problem is largely
a rhetorical construct, strategically employed to justify a mandated revenue transfer that
policymakers are inclined to impose, regardless of whether press publishers have incurred
any demonstrable economic harm from the rise of platform-based business models. From
the perspective of policymakers, mandating revenue sharing by large online companies
appears indeed to be the most convenient means of sustaining subsidies for the publishing
industry.

The paper is structured as follows. Section 2 illustrates both the theoretical framework
and the empirical evidence concerning the impact of digital platforms on the publishing
industry. Section 3 examines the Australian bargaining cose and how this revenue transfer
system has influenced legislation in other countries, with a particular focus on Canada,
the UK, Belgium, Czech Republic, Greece, and Italy. Section 4 analyzes the recent
Australian reform proposal of the bargaining code and further challenges the plausibility
of the free-riding argument put forward by press publishers and policymakers. Section 5
concludes.

2. Free-riding bias versus empirical evidence

The clash between press publishers and digital platforms centers on the claim that, by
using news content in the form of snippets and extracts, platforms divert a substantial
share of advertising revenues away from the publishing industry without contributing to
the creation of that content. The dispute is thus framed as a classic case of free-riding,
allegedly of such magnitude as to threaten the sustainability of the entire sector.’
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From a theoretical standpoint, the validity of this argument is difficult to disentangle and
remains open to debate. Indeed, while the rise of online infomediaries has undeniably
changed how consumers access news, this shift may well benefit all parties involved—
namely, news publishers, platforms, and consumers.® In theory, the relationship between
publishers and digital intermediaries is mutually beneficial. By lowering search costs and
enhancing the discoverability of news content, platforms are expected to produce an
‘Uber effect’, that is, market expansion through improved matching. In such a scenario,
snippets and extracts would drive referral traffic to original news sites, thereby increasing
advertising revenues for both publishers and platforms in a classic win-win dynamic.

At the same time, the opposite scenario cannot be ruled out. The convenience and appeal
of digital platforms may lead users to consume only brief snippets of news content,
without clicking through to the original sources. In this case, the decline in direct visits
to publishers’ websites would not be offset by an increase in referral traffic, and the
relationship between platforms and publishers would resemble one of rivalry rather than
complementarity.

Given that both scenarios are theoretically plausible, assessing whether the substitution
effect prevails over the market expansion effect requires empirical verification.

Against this background, the additional claim that the potentially mutually beneficial
relationship has been disrupted by the rise of large technology platforms adds little value
and is not directly relevant to resolving the core dilemma. The argument about an
imbalance of bargaining power is grounded in the observation that the online market has
become increasingly important for publishers’ viability and consumers increasingly
access content through large platforms. As a result, publishers depend on these platforms
for content discovery and the traffic that can be monetized through advertising.” This
dependency, the argument goes, allows Big Tech companies to exploit their bargaining
position and undercompensate publishers compelling them to allow the online use of their
content for free.

However, rather than seeking to determine whether the substitution effect outweighs the
market expansion effect, this argument relies on a free-riding bias, presuming the
existence of a free-riding problem without providing empirical proof. As previously
discussed, the alternative scenario—where the economic benefits from referral traffic
offset the loss of direct visits—is equally plausible. In such a case, the direction of
compensation would logically be reversed, with platforms potentially entitled to
remuneration for the value they generate for news publishers. This raises a critical
question: would policymakers be equally motivated to intervene in order to level the
playing field in favor of large platforms rather than publishers?
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In fact, the advent of television also led to a decline in newspaper readership and a sharp
drop in advertising revenue.!® Further, television news programming has historically
relied on the reporting of newspapers, a practice that, in many instances, continues to this
day. Yet no one proposed that TV networks should compensate newspapers for those
losses.

Despite the close regulatory scrutiny on the issue, empirical evidence on the impact of
digital platforms remains scarce. As a result, even in the best-case scenario, legislative
initiatives aimed at addressing the allegedly unfair revenue distribution stemming from
an imbalance in bargaining power between the parties have been pursued without clear
data substantiating the reported market failure.

In fact, the few available studies (summarized in Table 1) point in a different direction,
suggesting a relationship of complementarity—rather than rivalry—between platform
links and news consumption at traditional outlets.

Table 1. Free-riding argument v. empirical evidence

Study Geographical focus Findings
Athey, Mobius, and Pal (2021) Spain No free-riding
Calzada and Gil (2020) Spain and Germany No free-riding
Chiou and Tucker (2017) U.S. No free-riding
CADE (2023) Brasil No free-riding
George and Hogendorn (2020) U.S. No free-riding

Notably, two studies, one by Athey, Mobius, and Pal, and the other by Calzada and Gil,
use the 2014 shutdown of Google News in Spain as a natural experiment and reach similar
conclusions: they find no evidence of a substitution effect, but rather demonstrate a
market-expansion effect.!! Specifically, the studies show that the shutdown led to a
decline in overall news consumption and disproportionately harmed smaller publishers,
confirming that newspapers benefit from news aggregation platforms through increased
website traffic, as these platforms help consumers discover more content. This same
warning had already been raised in a report published by the Joint Research Centre of the
European Commission.!?

The Spanish case is particularly relevant, as Spain—alongside Germany—was among the
first countries to adopt legislative measures aimed at supporting press publishers in their
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dealings with digital platforms.!? In both cases, the chosen approach was the introduction
of an ancillary copyright for press publishers. However, while the German model allowed
for voluntary negotiations between parties, the Spanish legislation imposed a mandatory
fee, preventing news publishers from opting out or individually negotiating the terms of
remuneration. In this scenario, if the free-riding argument holds, one would expect a
significant shift in news consumption toward the websites of legacy publishers. Indeed,
if the claim is that online platforms divert attention away from press publishers, the
shutdown of Google News should have led to an increase in direct traffic to their websites,
rather than highlighting the importance of referral traffic generated by digital platforms.

Using a different natural experiment (i.e., a legal dispute between the Associated Press
and Google News that resulted in the removal of AP content for seven weeks), Chiou and
Tucker similarly find evidence of complementarity between online aggregators and news
outlets.!*

Moreover, the findings of the study conducted by George and Hogendorn also support
the argument that online intermediaries reduce search costs and enhance both interest in
and discoverability of news content.!> Their analysis shows that, after Google added a
permanent strip of geo-targeted local news links to the Google News front page, the
design change increased both the level and the share of visits to outlets local to users’
households, indicating that consumers did not substitute away from direct visits to news
outlets.

Further confirmation of the lack of evidence supporting the free-riding claim comes from
a recent investigation launched by the Brazilian antitrust authority (CADE) against
Google.!'® As part of the proceedings, CADE’s Department of Economic Studies released
a technical report that, among other issues, examined the impact of snippet use on the
traffic volume of news media outlets.!” The report found that several pieces of evidence
suggest the use of snippets tends to increase traffic to the news media websites and that
there is insufficient evidence to support the claim that snippets discourage users from
clicking through to news sites.!® In addition, there is evidence that the presentation of
snippets benefits end users of news, both by helping them identify the most relevant link
to click on and by providing useful information directly within the snippet.!® Snippets are
also viewed positively by a significant number of news media outlets consulted during
the investigation, particularly smaller ones.

The closing note of the report is particularly worth mentioning. The authority reiterated
that the purpose of antitrust is not to protect the status quo, but to safeguard competition:
“Existing business models may be displaced by more innovative and efficient ones, and
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Market for Local News’, 68 Journal of Industrial Economics 780 (2020).
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17" Conselho Administrativo de Defesa Economica, 21 December 2023, Technical Report No.
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new forms of monetization and value chain organization may emerge. Promoting such
innovation is precisely the reason competition policy and antitrust enforcement exist.”?°

3. The Australian bargaining code and its followers

Australia has been the frontrunner in adopting a revenue transfer system based on a
mandatory negotiation between publishers and platforms.

The 2021 News Media Bargaining Code emerged from an inquiry conducted by the
Australian Competition and Consumer Commission (ACCC) into the impact of digital
platforms on consumers, businesses that use the platforms to advertise and reach
customers, and news media organizations that rely on them to disseminate content.?! The
ACCC found that Google and Facebook wield substantial bargaining power over press
publishers, significantly influencing the outcomes of negotiations between the parties.?
Due to the size of their online audiences, many media businesses depend heavily on news
referral traffic from these platforms, rendering Google and Facebook effectively
unavoidable trading partners.?? According to the ACCC, this imbalance enables the
platforms to dictate publishing formats and snippet length, adopt policies and practices
that may undermine the interests of news publishers, and restrict access to user data.>* In
addition, media businesses raised concerns about the lack of transparency regarding how
digital platforms’ algorithms rank and distribute news content, reducing publishers’
control over how their material reaches consumers.

The ACCC initially considered a code of conduct to be the most appropriate approach for
encouraging negotiation, as it would allow flexibility for different arrangements between
each digital platform and media business. This flexibility was intended to enable
platforms to balance their own interests with those of media companies when drafting the
codes, and to allow for adjustments if the codes failed to achieve their intended objectives.
Accordingly, the ACCC initially envisioned the code as a form of industry self-
regulation. However, after engaging with Facebook, Google, and news media businesses
to develop voluntary codes, the ACCC concluded that the central issue of payment for
content was highly unlikely to be resolved through a voluntary process. As a result, the
Government instructed the ACCC to develop a mandatory code of conduct.

Although the code was initially designed with Google and Facebook in mind, formal
designation applies to any platform that holds a significant bargaining power imbalance
over Australian news businesses.

The core feature of the code is the introduction of a binding final offer arbitration process.
Parties are required to negotiate in good faith, and if they fail to reach an agreement, the
dispute is referred to compulsory arbitration. Under this process, each party submits a
final offer regarding the remuneration to be paid by the digital platform, and the arbitral
panel must choose one of the two offers, unless both are deemed not to serve the public
interest, in which case the panel may amend the more reasonable offer. Serving as a
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backstop to voluntary negotiations, final offer arbitration is expected to deliver quicker
outcomes and discourage inflated claims, thereby creating a strong incentive for both
parties to submit fair and reasonable proposals.

After its first year of operation, the Australian Government celebrated the success of its
model, reporting that more than thirty commercial agreements had been concluded
between digital platforms and a broad cross-section of Australian news businesses—
agreements which, in the Government’s view, were highly unlikely to have been reached
without the code.?> Nonetheless, the review of the code’s first year of operation also
highlighted some issues related to these commercial agreements. In particular, concerns
were raised about the difficulties faced by smaller news businesses in securing deals
under the code, as well as the lack of transparency surrounding the agreements—an
opacity that undermines the ability to assess whether the code has effectively achieved its
policy objectives.

Further, Google and Meta adopted notably different strategic approaches to the code.
While Meta has shown little interest in negotiating (already evidenced by the initial news
blackout adopted during talks with the government), reflecting its public stance that news
is not central to its business model, Google has been more willing to engage in
negotiations, though it has steered most agreements toward its own strategic content
initiatives.?® This strategic difference was further highlighted by Meta’s decision in
March 2024 to cease its commercial deals in Australia.

The arbitration process has not only placed Australia at the forefront of digital media
regulation but has also positioned it as a model that other countries are increasingly
looking to emulate. In the following sections, key examples from Canada, the UK, and
some European countries will be analyzed. However, similar efforts have also been
undertaken in Indonesia®’ and discussed in California?® and in New Zealand.?

3.1 Canada

As explicitly acknowledged in the regulatory impact analysis statement accompanying
the legislation, the Canadian Online News Act enacted in 2023 is the policy approach
most closely modeled on the Australian experience.’® The initiative builds on familiar
premises, pursues the same objective, and shares similar features.

25 Australian Government, ‘News Media and Digital Platforms Mandatory Bargaining Code. The Code’s
first year of operation’, (2022) https://treasury.gov.au/sites/default/files/2022-11/p2022-343549.pdf. For an
analysis of the impact on investment in news quality, see Luca Sandrini and Robert Somogyi, ‘News Media
Bargaining Codes’, ZEW Discussion Paper No. 43 (2024),
https://papers.ssrn.com/sol3/papers.cfm?abstract id=4871738, supporting a mandatory transfer systems as
first-best option.

26 See Diana Bossio, Andrea Carson, and James Meese, ‘A different playbook for the same outcome?
Examining Google’s and Meta’s strategic responses to Australia’s News Media Bargaining Code’, 27 New
Media & Society 3890 (2025), suggesting that platforms were largely successful in achieving their goal of
determining whom to fund and by how much, without facing meaningful constraints or opportunities for
recourse under the legislation.

27 https://setkab.go.id/en/govt-issues-regulation-on-publisher-rights/.

28 https:/leginfo.legislature.ca.gov/faces/bill TextClient.xhtml?bill id=202320240AB886.

29 https://g00.su/W70zjU.

30 See ‘Online News Act Application and Exemption Regulations’, (2023) Regulatory Impact Analysis
Statement, https://gazette.gc.ca/rp-pr/p2/2024/2024-01-03/html/sor-dors276-eng.html. The text of the ‘Act




The first premise is that digital platforms have become the primary gateways through
which Canadians access news content.’! At the same time, a small number of these
platforms have come to dominate the online advertising market. Secondly, Canadian
news businesses continue to create content that drives web traffic and adds value to these
platforms, yet they have seen their advertising revenues decline due to the market power
wielded by the dominant players. As a result, while the Canadian news sector has
experienced a sharp drop in revenues and a growing number of closures over the past
decade, the revenues of major digital platforms have risen substantially.* In this context,
the Online News Act targets the largest and most prominent digital platforms that operate
in the markets (i.e., those with a “significant bargaining power imbalance” that gives them
a “strategic advantage over news businesses”) and seeks to ensure fair revenue sharing
with news businesses by promoting voluntary commercial agreements.’> Where such
agreements cannot be reached, the Act provides for a mandatory bargaining process,
backstopped by final offer arbitration, as a last resort.

The regulatory framework applies exclusively to search engines and social media
networks, with eligibility determined by a bargaining imbalance test based on platform
size. Accordingly, platforms become subject to the regime once they meet specified
thresholds for total global revenue and average monthly active users. Further, similar to
the Australian model, the Canadian regulation allows for the possibility of exempting
platforms from mandatory bargaining and final offer arbitration. To this end, the
regulation provides a path that platforms can follow, which require to reach an agreement
with a single collective entity, which is responsible for distributing the funds equitably
among news businesses. Nonetheless, in this context, the Online News Act Application
and Exemption Regulations introduced two specific exceptions: a Google-specific
formula for calculating the monetary contribution required to qualify for an exemption,
and a compensation cap for broadcasters.**

Unsurprisingly, the response of the targeted Big Tech companies mirrored the strategy
they adopted in Australia. Google chose to contribute to news organizations (via the
Canadian Journalism Collective) to qualify for the exemption®>, while Meta opted to end
the availability of news content on Facebook and Instagram in Canada.*®

3.2 UK

The UK is another major country following Australia’s lead. With the 2024 Digital
Markets, Competition and Consumers Act, policymakers endorsed a regulatory
framework for online platforms with strategic market status, based on firm-specific codes

respecting online communications platforms that make news content available to persons in Canada (Online
News Act)’ is available at https://laws.justice.gc.ca/eng/acts/O-9.3/page-1.html.

31 Regulatory Impact Analysis Statement, supra note 30.

32 Ibid.

33 Ibid.

34 Online News Act Application and Exemption Regulations, supra note 30, Article 9(2) and 10(3).

35 Canadian Radio-television and Telecommunications Commission, ‘CRTC approves Google’s
application and paves way for annual $100 million contribution to Canadian news organizations’, (2024)
https://www.canada.ca/en/radio-television-telecommunications/news/2024/10/crtc-approves-googles-
application-and-paves-way-for-annual-100-million-contribution-to-canadian-news-organizations.html.

36 Meta, ‘Meta’s position on Canada’s Online News Act’, (2023) https://about.fb.com/news/2023/05/metas-
position-on-canadas-online-news-act/.
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of conduct. These legally binding codes will be tailored to the specific activities and
business models of firms holding such a position.

As part of this broader intervention in digital markets, the Competition and Markets
Authority (CMA) and the Office of Communications (Ofcom) advised the government
on how a code of conduct could operate in the specific context of platform—content
provider relationships (including with news publishers), citing Australia as an example
of a country that has taken steps to level the playing field between platforms and
publishers.’” As outlined in the advice, Big Tech firms with significant bargaining power
should be required to agree to fair and reasonable terms for the content they use on their
platforms. To this end, in the event of a dispute between a platform and a publisher
regarding the application of the code, the Digital Markets Unit (DMU) would be
responsible for assessing whether a contract or specific conduct complies with the code.
Notably, the DMU should be granted a backstop enforcement power to impose binding
arbitration, ensuring that breaches do not persist and promoting the swift resolution of
disputes. Indeed, in the view of the CMA and Ofcom, an enforceable code of conduct,
under which the DMU can set binding requirements, would be effective in securing fair
compensation for the use of publisher content. Such a code would address concerns about
algorithmic transparency, give publishers appropriate control over the presentation and
branding of their content, promote better practices in data sharing between publishers and
hosting platforms, and help redress the bargaining power imbalance in negotiations. It
would also provide a framework for determining fair financial terms when content is
hosted by large platforms with strategic market status.

The CMA and Ofcom acknowledged that there is no single intervention capable of
resolving the challenges the news industry faces in the wake of digitalisation, which has
contributed to a structural decline since the early 2000s.’® By their view, given the
multifaceted nature of these problems, a similarly multifaceted response is required:
while the industry must transition to new commercial models, it is equally important to
ensure that the digital environment offers a fair opportunity to secure a reasonable
commercial return on news services, while preserving incentives to innovate, invest, and
adapt business practices.’® Further, they also noted that both publishers and platforms can
benefit from digital services: while publishers gain visibility among interested audiences
and have the opportunity to build relationships with new consumers, platforms benefit
from both direct and indirect advertising revenues, enhanced service offerings, increased
consumer loyalty, and deeper insights into user behavior.*

Nonetheless, since major digital platforms are ‘must-have’ partners for individual
publishers in a way that the latter cannot be to the platforms, the UK authorities
emphasized that the key challenge for government and regulators is to ensure that the
benefits of this relationship are shared fairly and are not skewed by the disproportionate
bargaining power of the platforms.*! Notably, to support the view that individual
publishers rely more on Google and Facebook than the platforms rely on them, the

37 Competition and Markets Authority and Office of Communications, ‘Platforms and content providers,
including news publishers’, (2021) https://www.gov.uk/government/news/cma-publishes-code-of-
conduct-advice-for-platforms-and-publishers.

3% Ibid., paras. 1.14, 1.15, and 1.18.

3 Tbid.

40 Ibid., para. 9.

4! Ibid., para. 11.
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authorities emphasized the role of these platforms as key referral mechanisms.*? Indeed,
data shows that a large proportion of website traffic to news publishers originates from
Google and Facebook, which therefore retain a significant gateway role over access to
publishers’ content.

The CMA has recently launched its first strategic market status designation investigation
under the new digital markets competition regime, focusing on Google’s position in
search and search advertising services, and its impact on consumers and businesses,
including advertisers, news publishers, and rival search engines.** The investigation will
address potential exploitative conduct, including the use of publisher content without fair
terms and conditions.

3.3 Belgium, Czech Republic, Greece, and Italy

Interestingly, the Australian model has also influenced the policy choices of some EU
Member States, despite the EU adopting a distinct approach. Indeed, as leading actor in
the regulation of digital markets, the EU has chosen to address concerns about the
sustainability of the publishing industry by intervening in the area of copyright.

According to the Commission’s impact assessment on the modernization of EU copyright
rules, gaps in the existing legal framework further weakened publishers’ bargaining
power vis-a-vis large online service providers, exacerbating the challenges they face in
enforcing rights and monetizing content online.** As a result, Article 15 of the Digital
Single Market (DSM) Directive established a new neighboring right for press publishers
established in a Member State. This right applies to the reproduction and making available
to the public of their press publications by information society service providers (ISSPs),
lasts for two years from the date of first publication, does not extend to acts of
hyperlinking and cannot be invoked in relation to the use of individual words or very
short extracts.*’

The EU copyright reform has been met with criticism, particularly regarding its economic
and legal justifications.** Moreover, the limited effectiveness of previous national
initiatives in Germany and Spain has fueled doubts about the practical impact of the EU
approach. The shortcomings of relying on copyright have also been highlighted by the
ACCC, which explicitly advised the Australian Government to pursue a different route.*’

42 1bid., paras. 2.17-2.24.

43 Competition and Markets Authority, ‘CMA to investigate Google’s search services’, (2025)
https://www.gov.uk/government/news/cma-to-investigate-googles-search-services.

4 European Commission, ‘Impact assessment on the modernisation of EU copyright rules’, SWD(2016)
301 final, §5.3.1.

4 Directive (EU) 2019/790 on copyright and related rights in the Digital Single Market and amending
Directives 96/9/EC and 2001/29/EC, [2019] OJ L 130/92.

46 See, e.g., Giuseppe Colangelo and Valerio Torti, ‘Copyright, online news publishing and aggregators: a
law and economics analysis of the EU reform’, 27 International Journal of Law and Information
Technology 75 (2019).

47 Australian Competition and Consumer Commission, supra note 2, 258-261. See also the Opinion of the
Advocate General Sznupar, 10 July 2025, Case C-797/23, Meta Platforms v. Autorita per le Garanzie nelle
Comunicazioni, EU:C:2025:552, para. 5, arguing that publishers are in a vulnerable position vis-a-vis those
platforms, which makes attempts to remedy the situation by granting new intellectual property rights to
those publishers not very effective.
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Against this backdrop, some Member States have used their discretion in transposing the
EU Directive into national law to introduce provisions that deviate from the original text,
aligning more closely with the Australian model.

Notably, in Belgium, the new Article XI.216/2 of the Code of Economic Law requires
press publishers and ISSPs to negotiate in good faith regarding the exploitation and
remuneration of online uses of press publications. If no agreement is reached, either party
may initiate a dispute resolution procedure before the Belgian Institute for Postal Services
and Telecommunications, which may determine the appropriate remuneration and issue
a binding administrative decision.

The new Article 43-bis of the Italian Copyright Law establishes that, for the online use
of press publications, ISSPs are required to pay fair compensation. To this end, the Italian
Communications Authority (AGCOM) is tasked with adopting a regulation that defines
the benchmark criteria for determining such compensation. Without prejudice to the right
to take the matter before the ordinary courts, if the parties fail to reach an agreement on
the amount of compensation within 30 days of a formal request to initiate negotiations,
either party may apply to AGCOM to determine fair compensation, submitting a financial
proposal along with the request. AGCOM must assess the proposals based on the criteria
set out in its regulation: if one or more proposals meet the criteria, AGCOM will identify
them accordingly; if none are deemed compliant, AGCOM will independently determine
the amount of fair compensation. Should the parties fail to conclude a contract following
AGCOM’s determination, either party may bring the matter before the chamber of the
ordinary court specializing in business matters.

The new Section 87b of the Czech Copyright Act states that, when negotiating the
granting of authorization to use a press publication, ISSPs must ensure fair, equal, and
non-discriminatory treatment of press publishers and must pay them appropriate
remuneration for granting such authorization. When determining such a remuneration for
granting authorization, particular consideration shall be given to the extent of the use of
the press publication, the territorial scope of use, the public reach of the publication, the
effort invested by the publisher in producing the content of the press publication, and the
economic benefit gained by the ISSP from such use, including advertising revenue. If no
agreement on the amount of remuneration is reached, either party may request the
Ministry to determine the amount of remuneration.

Furthermore, the Czech implementation includes a distinctive antitrust-oriented provision
requiring ISSPs to refrain from conduct that would circumvent the publisher’s rights to
their press publications. Specifically, this prohibits refusing to negotiate in good faith
(including payment of appropriate remuneration) abusing a dominant market position to
secure authorization on unreasonably disadvantageous terms, or arbitrarily limiting or
modifying the online service in a discriminatory manner to exclude the need for
authorization from a specific publisher without a legitimate reason.

It is also worth noting that, uniquely, these Czech rules apply only when the intermediary
is a search engine or a social network.

Finally, in Greece, the new Article 51B of the Copyright Act sets out the factors for
determining the licensing fees payable by ISSPs for the use of press publications. It also
mandates the Hellenic Telecommunications and Post Commission (EETT) to issue a
regulation further specifying these criteria. If the parties fail to reach an agreement, either
may request an opinion from EETT on what constitutes a reasonable fee in the specific
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case. If no opinion is requested, or if an agreement is still not reached after EETT issues
its opinion, the matter may be brought before the courts for resolution.

Despite some important differences (in particular, concerning the binding nature of the
final decisions issued by the designated administrative authorities), these Member States
have clearly drawn inspiration from the Australian framework in their efforts to introduce
a form of mandatory arbitration. It remains disputed whether these national provisions
comply with the EU Directive or whether the Member States in question have exceeded
their discretionary powers by deviating from the EU rules.*® Notably, driven by the policy
objective of securing a revenue transfer from digital platforms to press publishers, these
national provisions have, in effect, transformed the new EU neighboring right into a
remuneration right.** While Article 15 of the EU Directive grants press publishers
contractual freedom to decide whether to grant or refuse a licence (free or otherwise),
these national measures introduce a right to remuneration that effectively imposes an
obligation to contract, thereby restricting the contractual freedom of economic operators
and linking it to a mandatory payment obligation. For these reasons, the Belgian and
Italian implementations are currently under scrutiny before the CJEU.°

4. The end of the free-riding rhetoric: the Australian reform proposal

Despite differences in legal frameworks and specific features, the legislative interventions
described follow a common script. After acknowledging the mutually beneficial
relationship between press publishers and online infomediaries, they emphasize that
digital platforms have become the main gateways through which users access news
content. As a result, media businesses have become heavily reliant on referral traffic from

8 See, e.g., Yannos Paramythiotis, ‘The transposition of the copyright in the DSM Directive into Greek
law: key out-takes’, 18 Journal of Intellectual Property Law & Practice 779 (2023); Ula Furgat, ‘The
Emperor Has No Clothes: How the Press Publishers’ Right Implementation Exposes Its Shortcomings’, 72
GRUR International 650 (2023); Caterina Sganga and Magali Contardi, ‘The new Italian press publishers’
right: creative, fairness-oriented... and invalid?’, 17 Journal of Intellectual Property Law & Practice 421
(2022).

49 However, see the Opinion of the Advocate General Sznupar, supra note 47, paras. 20, 21 and 25, arguing
that the objective of Article 15 of Directive 2019/790 is not simply to enable press publishers to oppose the
use of their publications by ISSPs without compensation, since this could potentially harm publishers more
than ISSPs, but rather to establish the conditions under which such publications are used, ensuring that
publishers receive a fair share of the revenues generated by ISSPs from that use. See also Tribunal judiciaire
de Paris, 23 May 2024, Case 23/55581, Le Figaro et al. v. X, para. 45, stating that the granting of
neighbouring rights to publishers and press agencies does not constitute a guaranteed right to remuneration,
in that the purpose of these rights is not to compel online communication service companies to agree to pay
the licence requested by the holder of these rights. Nonetheless, according to the Tribunal, it does require
that the right holder is able to request fair remuneration for the reproduction of its protected content and
implies prior negotiation between the parties in the context of which the online communication service
undertaking is required to provide all the information relating to the use of press publications by its users,
as well as all the other information required for a transparent assessment of the remuneration.

S0 CJEU, Case C-797/23, Meta Platforms v. Autorita per le Garanzie nelle Comunicazioni; CJEU, Case C-
663/24, Google et al. v. Le Premier ministre et al. However, see the Opinion of the Advocate General
Sznupar, supra note 47, arguing that Article 15 of the EU Directive does not preclude national provisions
which confer on press publishers the right to obtain fair remuneration and confer on a public entity the
power to regulate, monitor and penalise, including the option to propose criteria for determining the
remuneration due to publishers or the amount of that remuneration, provided that such provisions do not
deprive press publishers of the option to refuse authorization or to grant it free of charge, nor do they restrict
the contractual freedom of the parties in a binding manner.
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these platforms. However, instead of assessing whether the benefits of such traffic might
offset losses from reduced direct visits, these interventions embrace a free-riding
narrative. According to this view, the structural crisis facing the publishing industry stems
from digital platforms exploiting the investments made by publishers in producing news
content. This argument persists despite empirical evidence that challenges its validity.
Free-riding is treated as an unquestionable myth.

To reinforce this claim, attention then shifts to the imbalance of bargaining power, rooted
in press publishers’ dependence on certain platforms seen as unavoidable trading
partners. Although it remains unclear whether a (negative) substitution effect outweighs
a (positive) market expansion effect, publishers are viewed as being in a vulnerable
position vis-a-vis large online platforms and thus considered deserving of protection.
Indeed, while publishers are heavily dependent on these platforms to reach new
audiences, the reverse is not true since news content is not essential to the platforms’ core
business.”!

This line of reasoning does not, in fact, strengthen the free-riding argument; on the
contrary, it appears to undermine it by acknowledging that news content is not crucial for
online platforms. In any case, it is entirely possible that, regardless of any asymmetry in
bargaining power, press publishers benefit more from referral traffic than they lose from
competition with platforms, and therefore may not be entitled to any compensation.
Nevertheless, in this context, the perceived unfairness of the market dynamic leads
policymakers to presume harm to publishers, marking a departure from the initial premise
of mutual benefit. An intervention is therefore deemed necessary to redress this imbalance
by requiring large online platforms to negotiate the use of press publications and provide
fair remuneration to publishers.

As noted, these mandatory negotiation systems between publishers and platforms
resemble a ‘shakedown subsidy model,” as they require compensation from platforms
without a clearly justified basis for such compensation.>? After all, in promoting revenue
transfer schemes, the incentives of policymakers and press publishers are closely aligned.
Rather than adapting to competition from emerging business models, press publishers are
still, after more than two decades of steady decline, seeking subsidies to help them
navigate the digital transition. Policymakers, in turn, are more than willing to replace
traditional public funding with private resources, particularly when these do not come
from domestic companies.

Nonetheless, by endorsing the free-riding argument, all these initiatives rest on a common
and logical premise: that digital platforms, even when relying only on snippets or extracts,
are indeed making use of news content. This usage is a necessary precondition for the
claims made by policymakers and press publishers. Online platforms are accused of
diverting a substantial share of advertising revenues away from press publishers by
distributing content they neither produce nor pay for. Without the use of publishers’
content, the argument that platforms are free-riding on the investments made to produce
such content would collapse. However, a recent proposal from the very country often

51 See, e.g., the Opinion of the Advocate General Sznupar, supra note 47, para. 5.

52 Michael Geist, ‘Here Comes the Online News Act: Why the Government’s Media Shakedown is Bad
News For Press Independence and Competition’, (2022) https://www.michaelgeist.ca/2022/04/here-
comes-the-online-news-act-why-the-governments-media-shakedown-is-bad-news-for-press-
independence-and-competition/.
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cited as a comparative model is now calling even this requirement into question, thereby
further undermining the already fragile foundations of the free-riding argument.

In December 2024, the Australian Government announced its intention to introduce a
‘News Bargaining Incentive’ aimed at ensuring that large digital platforms contribute to
the sustainability of news and journalism in Australia.’>® The proposed policy seeks to
support the news sector by encouraging digital platforms to renew or enter into
commercial agreements, as envisaged under the News Media Bargaining Code. The
reform has been put on hold following the calling of general parliamentary elections a
few weeks later. However, since the election results delivered a strong mandate for the
incumbent majority party, it is expected that the previously announced intention to
legislate the ‘News Bargaining Incentive’ will be confirmed.

What is described as an ‘incentive’ is, in fact, a charge imposed on digital platforms.
Indeed, large digital platforms that choose not to enter into or renew commercial
agreements supporting Australian journalism will be subject to a charge, based on total
gross revenues attributable to Australian markets, while platforms that do have such
agreements in place will be able to reduce their liability through a non-refundable offset.

The most notable feature of this so-called incentive is that it will apply to large digital
platforms that operate significant social media or search services, regardless of whether
they carry news content. According to the Government, this approach addresses a key
limitation of the current bargaining code, which allows platforms to avoid their
obligations by removing news.>* Citing Meta’s decision to withdraw news content in
order to sidestep designation under the code, the Government argued that the
effectiveness of the framework is undermined by the ability of digital platforms to
circumvent it in this way. In other words, the Government has openly expressed its
frustration at failing to secure a transfer of economic resources from large platforms to
press publishers, despite the introduction of a mandatory bargaining code backed by
binding final-offer arbitration. It now appears eager to remedy this by compelling
payment, even in cases where no use of news content occurs at all.

For these reasons, the Australian Government’s reform proposal offers the clearest
evidence that, in the debate over the impact of digital platforms on the publishing
industry, the free-riding narrative is merely a rhetorical device, strategically deployed to
justify a mandated transfer of revenue that policymakers appear willing to impose,
irrespective of whether press publishers have suffered any demonstrable economic harm
from the emergence of platform-based business models.

Moreover, for those genuinely concerned about the role of the publishing industry in
sustaining democratic societies, a deeper analysis of the implications of these mandated
payment systems is warranted. While the impact of online news usage may differ
depending on a publisher’s national or local scope and audience, such payment schemes
are likely to benefit primarily (if not exclusively) larger publishers. As a result, these
mechanisms risk reinforcing market concentration and undermining media plurality.

53 Australian ~ Government, ‘News Bargaining Incentive Fact Sheet’, (2024)

https://ministers.treasury.gov.au/ministers/stephen-jones-2022/media-releases/albanese-government-
establish-news-bargaining-incentive.
34 Tbid.
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5. Concluding remarks

In the ongoing debate over the sustainability of the publishing industry in the digital era,
certain points are widely acknowledged. First, the industry has been experiencing a
structural decline since the early 2000s, driven by the advent of digital technologies that
have altered consumer habits and reshaped the production and distribution of news.
Second, the consequences of this crisis extend beyond economics, as a robust and diverse
media landscape plays a vital role in the functioning of democratic societies. Third, the
nature of the relationship between press publishers and online infomediaries remains
ambiguous. While it is often portrayed as mutually beneficial, two opposing scenarios are
conceivable. Under the market expansion hypothesis, snippets and extracts lower search
costs and improve the discoverability of news content, driving referral traffic to original
news sites and thereby increasing advertising revenues for both publishers and platforms.
In contrast, under the substitution hypothesis, the availability of news snippets on digital
platforms may discourage users from clicking through to original sources. In such cases,
the decline in direct visits to publishers’ websites would not be offset by referral traffic,
and the relationship would resemble one of rivalry rather than complementarity.
Moreover, digital uses may affect large media groups and small local publishers in
markedly different ways.

Faced with these uncertainties and struggling to identify swift and effective solutions,
policymakers broadly recognize that there is no single intervention capable of resolving
the complex challenges the news industry confronts in the wake of digitalization.

However, rather than taking on the challenge of gathering empirical evidence to assess
the actual impact of digital platforms on press publishers’ revenues, policymakers have
chosen a more convenient path. They have placed the blame squarely on large online
platforms, overlooking both the outcomes of national experiences following the shutdown
of news services by these platforms and the findings of numerous empirical studies.
Within this context, the free-riding narrative functions as a policy bias, instrumental in
justifying value transfers from Big Tech companies to legacy publishers.

Furthermore, the argument reveals several theoretical shortcomings. While it rightly
acknowledges the crucial role of referral traffic for press publishers, it also claims that
publishers are heavily dependent on large platforms to attract audience attention, whereas
the platforms themselves are not reliant on news content in the same way. Publishers are
thus portrayed as actors caught in a paradox, unable to thrive either with or without digital
platforms. This logic is exemplified by the recent Australian reform proposal, which
advocates imposing a charge on large platforms regardless of whether they carry news
content. Yet such reasoning stands in clear contradiction to the free-riding narrative. If
news content is not essential to platforms’ business models, but instead are essential to
publishers’ business, then the claim that online infomediaries are unfairly exploiting
publishers’ investments becomes inherently inconsistent.

Finally, revenue transfer mechanisms fail to achieve the policy objective of supporting
the publishing industry’s transition to sustainable commercial models. For at least two
decades, the reinvention of journalism has been a recurring goal on the global policy
agenda. Yet the industry has consistently struggled to meet this challenge. Shielding press
publishers from competition and continuing to subsidize the sector (albeit now through
private rather than public resources) will not address the root causes of the crisis. Absent
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structural business change, the next decade is likely to see the policy debate over the
decline of traditional media persist unresolved.
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