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l. Introduction

Much like the dot-com boom of the late 1990s, generative artificial intelligence (Al) is having a
moment, with transformative breakthroughs unleashing an industrywide scramble to win this
generation of internet services. Perhaps more than any other development, ChatGPT’s leap to public
prominence in late 2022 signaled that Al is no longer a niche pursuit, but a set of general-purpose
technologies that look likely to upend existing business models and market positions." It should
therefore be no surprise that incumbent tech firms are striving to play a central role in shaping the
emerging Al fields.

All of this has significant implications for competition policy, not least in the area of mergers and
acquisitions (M&A). In recent years, tech incumbents have deployed all sorts of strategic
partnerships (usually stopping short of outright mergers) to buttress their competition positions in
Al (hereinafter, “Al partnerships”). These massive investments seemingly aim to knit Al technology
into existing ecosystems, such as cloud computing, word processing, and search engines.” Among
the highest-profile examples is the multibillion-dollar partnership between OpenAl and Microsoft’s
Azure cloud-computing platform, through which Microsoft has privileged access to OpenAl’s
innovative models without a full acquisition. The deal is one that some have claimed blurs the line
between a partnership and a takeover—sparking concerns about exclusive “lock-in” advantages.*

Incumbent internet services’ interest in Al technology, and the use of Al partnerships to gain a
foothold in these markets, is nothing new. Since the start of the 2010s, most of the so-called “big
tech” firms (Amazon, Apple, Google, Meta and Microsoft) have invested in Al startups as a means
to acquire top talent and to incorporate new Al techniques, inputs, or technology into their services

(see Table 1).°

' ChatGPT needed only five days to reach the milestone of 1 million users, and it’s estimated it reached 100 million active
users in January 2023, just two months after it launched. It took TikTok about nine months and Instagram 2.5 years to
reach that threshold. See Adoption Rate for Major Milestone Internet-Of-Things Services and Technology in 2022, in Days, STATISTA
(Dec. 2022), https://www.statista.com/statistics/ 1360613 /adoption-rate-of-major-iot-tech; Krystal Hu, ChatGPT Sets Record
for Fastest-Growing User Base - Analyst Note, REUTERS (Feb. 2, 2023), https://www.reuters.com/technology/chatgptsets-record-
fastest-growing-user-base-analyst-note-2023-02-01.

2 See, e.g., Thibault Schrepel, Competition Is One Prompt Away, NETWORK L. REV. (2023),

https://www.networklawreview.org/bing-chatgpt.

3 See Al Foundation Models: Initial Report, COMPETITION AND MKTS. AUTH. (2023), at 18; Sahin Ahmed, Pseudo-Acquisitions in
Al: Tech Giants’ New Strategy-Partner, Poach, and Dominate A, MEDIUM (Aug. 31, 2024),
https://medium.com/@sahin.samia/pseudo-acquisitions-in-ai-tech-giants-new-strategy-partner-poach-and-dominate-ai-
60adaleca83f.

* Elizabeth Warren & Ron Wyden, Letter from Senators Warren & Wyden to Open Al and Microsoft on Al Partnerships (Apr. 7,
2025), available at

https://www.warren.senate.gov/imo/media/doc/letter from senators warren wyden to openai_and microsoft on antic

ompetitive ai partnerships.pdf.

> See Laura Bratton, The Biggest Al Acquisitions by Apple and Other Big Tech Firms, QUARTZ (Apr. 3, 2024), |

deals-apple-microsoft-meta-google-1851382919.

\ttps://qz.com/ai-



https://www.statista.com/statistics/1360613/adoption-rate-of-major-iot-tech
https://www.reuters.com/technology/chatgpt-sets-record-fastest-growing-user-base-analyst-note-2023-02-01
https://www.reuters.com/technology/chatgpt-sets-record-fastest-growing-user-base-analyst-note-2023-02-01
https://www.networklawreview.org/bing-chatgpt/
https://medium.com/@sahin.samia/pseudo-acquisitions-in-ai-tech-giants-new-strategy-partner-poach-and-dominate-ai-60ada1eca83f
https://medium.com/@sahin.samia/pseudo-acquisitions-in-ai-tech-giants-new-strategy-partner-poach-and-dominate-ai-60ada1eca83f
https://www.warren.senate.gov/imo/media/doc/letter_from_senators_warren_wyden_to_openai_and_microsoft_on_anticompetitive_ai_partnerships.pdf
https://www.warren.senate.gov/imo/media/doc/letter_from_senators_warren_wyden_to_openai_and_microsoft_on_anticompetitive_ai_partnerships.pdf
https://qz.com/ai-deals-apple-microsoft-meta-google-1851382919
https://qz.com/ai-deals-apple-microsoft-meta-google-1851382919
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TABLE I: List of Al and Machine-Learning Acquisitions by
Major Tech Companies (2008-2022)
INVESTOR(S) | COMPANY ACQUIRED  YEAR | DEAL SIZE ($M)

| Microsoft Powerset 2008 $100
2 Apple Siri 2010 $200
3 Alphabet Viewdle 2012 $45
4 Apple PrimeSense 2013 $360
5 Alphabet DNNresearch 2013 $43
6 Alphabet DeepMind 2014 $650
7 Microsoft Equivio 2014 $200
8 Apple Vocal IQ 2015 $75
9 Microsoft SwiftKey 2016 $250
10 Apple Turi 2016 $200
I Microsoft Hexadite 2017 $100
12 Amazon.com Body Labs 2017 $70
13 Apple Spektral 2017 $30
14 Apple Laserlike 2018 $150
15 | Meta Platforms Bloomsbury Al 2018 $30
16 Meta Platforms CTRL-Labs 2019 $1,000
17 Apple Drive.ai 2019 $77
18 Apple PullString 2019 $30
19 Amazon.com Zoox 2020 $1,300
20 Apple Xnor.ai 2020 $200
21 Alphabet North 2020 $180
22 | 7thirty Capital, CyberX (Media and 2020 $170
Microsoft Information Services (B2B))
23 | Meta Platforms Scape (Visual Positioning 2020 $52
Platform)
24 Apple Vilynx 2020 $50
25 | Meta Platforms Atlas ML 2020 $40
26 Microsoft Nuance Communications 2022 $18,800
27 Alphabet Alter (Multimedia and 2022 $100
Design Software)

SOURCE: Quartz, supra note 5
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In 2010, for instance, Apple bought Siri—now the company’s virtual assistant app—for more than

$200 million.® Later in 2013, it bought PrimeSense, an Israeli chipmaker whose products enable

three-dimensional depth sensors, for $345 million.” For its part, Google in 2014 acquired “a little-

known London startup called DeepMind” for more than $500 million.® Microsoft in 2016 acquired

% Erick Schonfeld, Silicon Valley Buzz: Apple Paid More Than $200 Million For Siri To Get Into Mobile Search, TECH CRUNCH
(Apr. 28, 2010), https://techcrunch.com/2010/04/28/apple-siri-200-million. At the time, the acquisition was not labeled an

“Al acquisition,” although the cited article mentions that Siri “is an intelligent agent.”

" See Apple Buys Israel's PrimeSense for $345 Million: Report, REUTERS (Nov. 17, 2013),

https://www.reuters.com/article/technology/apple-buys-israels-primesense-for-345-million-report-idUSBREIAGO03G. At the

time, the acquisition was not labeled an “Al acquisition.”

8 Sam Shead, Google's $500+ Million Purchase of DeepMind Just Got Very Interesting, BUSINESS INSIDER (Jul. 21, 2016),

https://www.businessinsider.com/googles-400-million-acquisition-of-deepmind-islooking-good-2016-7. At the time, Business

Insider reported that “(s)ince being acquired by Google, DeepMind's Al has been used to beat humans at board games and
create free apps with the National Health Service. Neither application has helped Google make — or save — any money.”


https://techcrunch.com/2010/04/28/apple-siri-200-million/
https://www.reuters.com/article/technology/apple-buys-israels-primesense-for-345-million-report-idUSBRE9AG03G/
https://www.businessinsider.com/googles-400-million-acquisition-of-deepmind-is-looking-good-2016-7
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SwiftKey, a predictive-keyboard maker also based in London, for a reported $250 million.’
According to Microsoft, “SwiftKey’s predictive technology aligns with Microsoft’s investments and
ambition to develop intelligent systems that can work more on the user’s behalf and under their
control.”'® In 2019, Meta (then Facebook) acquired CTRL-Labs, “a NY-based startup building an
armband that translates movement and the wearer’s neural impulses into digital input signals,” for
a reported price of between $500 million and $1 billion."!

These acquisitions have shown no signs of slowing in recent years. According to one account:

In 2023, Apple was the leader among its competitors in Al acquisition, taking over as
many as 32 Al startups. In the same year, Google acquired 21 Al startups, Meta acquired
18, and Microsoft acquired 17."

What has appeared to shift in recent years, however, is that tech incumbents now increasingly opt
to invest in the largest Al startups—or those with the most promising advances—through strategic
partnerships, rather than outright acquisitions. These often take the form of licensing deals (often
nonexclusive); minority equity stakes; the mutual use or services or infrastructure; the deployment
of services; or the “acquisition” of top talent."

For example, in June 2025, Meta reportedly invested $14.8 billion to acquire a 49% non-voting stake
in Scale Al, a prominent datalabeling and Al-infrastructure provider."* Despite the size of the
investment, the deal leaves Meta with no control rights over Scale Al and it does not trigger the
Hart-Scott-Rodino Act’s premerger notification threshold.” Moreover, Scale Al has emphasized it
will remain operationally independent.'® The Federal Trade Commission (FTC) and U.S. Justice
Department (DOJ) do, however, retain authority to review non-control deals to determine whether

? Ingrid Lunden & Mike Butcher, Microsoft Confirms SwiftKey Acquisition (For $250M in Cash), TECH CRUNCH (Feb. 3, 2016),

https://techcrunch.com/2016/02/03/microsoft-confirms-swiftkey-acquisition-for-250m-in-cash.

1% Harry Shum, Microsoft Acquires SwiftKey in Support of Re-Inventing Productivity Ambition, OFFICIAL MICROSOFT BLOG (Feb. 3,
2016), https://blogs.microsoft.com/blog/2016,/02/03/microsoft-acquires-swiftkey-in-support-of-re-inventing-productivity-

ambition.

" Lucas Matney, Facebook Buys Startup Building Newral Monitoring Armband, TECH CRUNCH (Sep. 23, 2019),
https://techcrunch.com/2019/09/23/facebook-buys-startup-building-neural-monitoring-armband.

12 Maria Diaz, Apple's Latest Acquisition Hints at Al-Powered iPhone Plans, ZD NET (Mar. 15, 2024),
https://www.zdnet.com/article/apples-latest-acquisition-hints-at-ai-powered-iphone-plans.

Y CMA, supra note 3.

"Jody Godoy, Meta's $14.8 Billion Scale Al Deal Latest Test of Al Partnerships, REUTERS (Jun. 16, 2025),

https://www.reuters.com/sustainability/boards-policy-regulation/metas-148-billion-scale-ai-deal-latest-test-ai-partnerships-
2025-06-13.

P d.

1% Lauren Lennon & Alex Levinson, What Meta’s Investment Means for Our Customers, Partners, and Contributors, SCALE BLOG
(Jun. 18, 2025), https://scale.com/blog/customer-trust-scale-meta-deal.



https://techcrunch.com/2016/02/03/microsoft-confirms-swiftkey-acquisition-for-250m-in-cash/
https://blogs.microsoft.com/blog/2016/02/03/microsoft-acquires-swiftkey-in-support-of-re-inventing-productivity-ambition/
https://blogs.microsoft.com/blog/2016/02/03/microsoft-acquires-swiftkey-in-support-of-re-inventing-productivity-ambition/
https://techcrunch.com/2019/09/23/facebook-buys-startup-building-neural-monitoring-armband
https://www.zdnet.com/article/apples-latest-acquisition-hints-at-ai-powered-iphone-plans
https://www.reuters.com/sustainability/boards-policy-regulation/metas-148-billion-scale-ai-deal-latest-test-ai-partnerships-2025-06-13/
https://www.reuters.com/sustainability/boards-policy-regulation/metas-148-billion-scale-ai-deal-latest-test-ai-partnerships-2025-06-13/
https://scale.com/blog/customer-trust-scale-meta-deal
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there is evidence the transactions would lessen competition or foreclose rivals, or that they were
structured to avoid merger control."

More recently, in what was labeled an “acquihire,” Google hired several key staff—including founder
and CEO Varun Mohan—from Windsurf,'® a startup specializing in Al-coding editors and which
had been previously in talks to be acquired by OpenAlL" Reuters reports that Google will also pay
$2.4 billion in licensing fees to use some of Windsurf's software. Google will not take a stake or any
controlling interest in the startup.®

Some critics claim these deals are part of a “pseudo-acquisitions” strategy whose primary goal is to
p p q gy p ry g

avoid regulatory (i.e., merger control) scrutiny:

Instead of gobbling up startups outright, tech giants like Microsoft, Amazon, and Google
are playing a more subtle, strategic game. They’re forging clever partnerships, scooping
up top talent, and licensing cuttingedge technologies—all without triggering the
regulatory alarms that a full-blown acquisition might.

Think of it as a chess match where these mega-companies are using startups as pawns,
maneuvering to secure their dominance in the Al space without drawing too much
scrutiny. It’s a trend that’s reshaping the Al landscape, concentrating talent within a
handful of major players while raising eyebrows among regulators.”!

As a New York Times piece put it:

These transactions are being driven by the big tech companies’ desire to sidestep
regulatory scrutiny while trying to get ahead in A.L, said three people who have been
involved in such agreements. Google, Amazon, Meta, Apple and Microsoft are under a
magnifying glass from agencies like the Federal Trade Commission over whether they
are squashing competition, including by buying startups.**

But while antitrust considerations may, indeed, influence how these transactions are structured, it
would be wrong to assume they are therefore detrimental to competition and consumers. Most

" Dan Primack, Meta’s Big Al Deal Could Invite Antitrust Scrutiny, AXIOS (Jun. 11, 2025),

https://www.axios.com/2025/06/11/metas-noncontrol-scale-ai-deal-antitrust.

'8 Kenrick Cai, Krystal Hu. & Kritika Lamba, Google Hires Windsurf Execs in $2.4 Billion Deal to Advance Al Coding Ambitions,
REUTERS (Jul. 11, 2025), https://www.reuters.com/business/google-hireswindsurf-ceo-researchers-advance-ai-ambitions-2025-

07-11.
¥ Ashley Capot, Cognition to Buy Al Startup Windsurf Days After Google Poached CEO in $2.4 Billion Licensing Deal, CNBC (Jul.

14, 2025), https://www.cnbc.com/2025/07/14/cognition-to-buy-ai-startup-windsurf-days-after-google-poached-ceo.html.

2 Cai, Hu, & Lamba, supra note 18.

2! Ahmed, supra note 3; see also How Big Tech Targets Promising Al Startups: Google, Microsoft, and Amazon's Talent Strategies,
AURA (Sep. 4, 2024), https://blog.getaura.ai/aistartups-targeted-by-big-tech (“This trend involves so-called 'pseudo-
acquisitions' or 'reverse acquihires,' where these tech giants secure top Al talent through strategic licensing deals and

partnerships, bypassing traditional acquisition methods and regulatory scrutiny.” (Emphasis added).)

22 Erin Griffith & Cade Metz, The New A.I. Deal: Buy Everything but the Company, N.Y. TIMES (Aug. 8, 2024),

https://www.nytimes.com/2024/08/08/technology/ai-start-ups-google-microsoft-amazon.html.



https://www.axios.com/2025/06/11/metas-noncontrol-scale-ai-deal-antitrust
https://www.reuters.com/business/google-hires-windsurf-ceo-researchers-advance-ai-ambitions-2025-07-11
https://www.reuters.com/business/google-hires-windsurf-ceo-researchers-advance-ai-ambitions-2025-07-11
https://www.cnbc.com/2025/07/14/cognition-to-buy-ai-startup-windsurf-days-after-google-poached-ceo.html
https://blog.getaura.ai/ai-startups-targeted-by-big-tech
https://www.nytimes.com/2024/08/08/technology/ai-start-ups-google-microsoft-amazon.html
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mergers and acquisitions are either benign or pro-competitive.”” Most vertical mergers, in particular,
are welfare-enhancing; efficiency considerations are therefore, to a first approximation, the most
plausible explanation for these transactions.”* Indeed, Al partnerships may help innovative Al
startups to raise crucial capital and thereby scale up. By accelerating the deployment of new and
improved services, this may, in turn, ensure that markets for generative Al remain highly competitive
and contestable.

We should not dismiss the possibility that a large digital platform (in some cases, a dominant
platform) securing access (sometimes exclusive) to critical Al technology through a partnership,
rather than an acquisition, could reshape markets in ways that might resemble the kinds of
consolidation that merger review was meant to address. Indeed, to the extent that such partnerships
hold the potential to harm competition, it might warrant a new approach to merger control. Most
of the recent partnerships would not be captured by traditional merger-control tools, which were
designed to enable the review of problematic acquisitions. Many Al partnerships fail to qualify as
“mergers” as they are defined under antitrust laws in the United States, European Union, and
United Kingdom, as they hinge on a notion of “control” that is lacking here. Many of the deals also
fail to reach the revenue thresholds that trigger merger control.

But while critics of Al partnerships see this scenario as a bug of existing merger-control regimes, it
could equally be framed as a feature: facing limited resources, policymakers choose to focus their
attention only on those deals that sufficiently alter the competitive landscape to merit scrutiny.
Moreover, the fact that some partnerships may appear to be structured to avoid merger review does
not inherently mean that competition agencies should “move the goalposts” to review and
potentially block them. As we explain in this white paper, doing so for Al partnerships would likely

3 The vast majority of mergers—even those without substantive horizontal overlap—are approved, frequently with modest
conditions. Prohibitions are exceptionally rare—representing, for instance less than 0.5% of all cases reviewed from 2015 to
2023. See OECD Competition Trends 2025, OECD (Feb. 26, 2025), at 35 (Figure 2.28),

https://www.oecd.org/en/publications/oecd-competition-trends-2025 8c4bd00b-en.html.

# See Geoffrey A. Manne, Samuel Bowman, & Dirk Auer, Technology Mergers and the Market for Corporate Control, 86(4) MO.
L. REV. 1053 (2022), quoting Francine Lafontaine & Margaret Slade, Vertical Integration and Firm Boundaries: The Evidence, 45
J. ECON. LIT. 629 (2007) (“In spite of the lack of unified theory, over all a fairly clear empirical picture emerges. The data
appear to be telling us that efficiency considerations overwhelm anticompetitive motives in most contexts. Furthermore, even
when we limit attention to natural monopolies or tight oligopolies, the evidence of anticompetitive harm is not strong.”) and

Comment Letter on Federal Trade Commission’s Hearings on Competition and Consumer Protection in the 2 Ist Century, Vertical
Mergers, GLOBAL ANTITRUST INSTITUTE (Geo. Mason Law & Econ. Research Paper No. 1827, at 8-9, 2018),
https://ssrn.com/abstract=3245940 (“In sum, these papers from 2009-2018 continue to support the conclusions from
Lafontaine & Slade (2007) and Cooper et al. (2005) that consumers mostly benefit from vertical integration. While vertical
integration can certainly foreclose rivals in theory, there is only limited empirical evidence supporting that finding in real
markets. The results continue to suggest that the modern antitrust approach to vertical mergers 9 should reflect the empirical
reality that vertical relationships are generally procompetitive.”); see also Koren W. Wong-Ervin, Antitrust Analysis of Vertical
Mergers: Recent Developments and Economic Teachings, ANTITRUST SOURCE (Feb. 2019), available at
https://www.americanbar.org/content/dam/aba/publications/antitrust/magazine/archived/2019/february/antitrust-

analysisvertical-mergers.pdf.



https://www.oecd.org/en/publications/oecd-competition-trends-2025_8c4bd00b-en.html
https://ssrn.com/abstract=3245940
https://www.americanbar.org/content/dam/aba/publications/antitrust/magazine/archived/2019/february/antitrust-analysis-vertical-mergers.pdf
https://www.americanbar.org/content/dam/aba/publications/antitrust/magazine/archived/2019/february/antitrust-analysis-vertical-mergers.pdf
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do more harm than good, as it would undermine the rule of law and economic predictability that
are integral to a thriving market economy.

Against this backdrop, the paper analyzes Al partnerships from a competition-policy perspective. It
does not attempt to answer the legal question of whether Al partnerships are notifiable transactions
under any given jurisdiction’s merger-control regime. Instead, it focuses on whether such
partnerships generally pose a risk to competition that would warrant both special attention from
competition agencies and changes to existing merger-enforcement rules.

In sum, Al partnerships have become a central mechanism through which firms like Microsoft,
Google, Amazon, and Meta engage with promising Al startups (some of them already well-
established leaders in some niches). Their proliferation has sparked debate over whether such
partnerships are functionally equivalent to mergers and, if so, whether they evade necessary antitrust
scrutiny. We situate Al partnerships within the broader framework of competition policy, arguing
that, while concerns about circumvention of merger control are understandable, many such
transactions are benign—or even procompetitive—from a law & economics perspective. In particular,
the paper contends that calls for expanding merger review to capture Al partnerships must be
weighed against the risk of undermining legal predictability and deterring efficient, innovation-

enabling collaborations.
A. Merger Policy and Al

Policymakers have expressed particular concern in recent years about the anticompetitive potential
of agreements through which Al startups obtain funding from incumbent tech firms, even in cases
where these strategic partnerships cannot be considered “mergers” in the antitrust sense (because

there is no control exercised by one firm over the other).

For example, a joint statement from the FTC, DO]J, the European Commission, and the United
Kingdom’s Competition and Markets Authority (CMA), while acknowledging that “(a)t their best,
these [Al] technologies could materially benefit our citizens, boost innovation and drive economic
growth,” insists that competition authorities must commit themselves to “being vigilant and
safeguarding against tactics that could undermine fair competition.”” Among the tactics the

statement highlights as risks to competition:

Arrangements involving key players could amplify risks. Major firms could use
partnerships, financial investments, and other connections among firms related to the
development of generative to undermine or co-opt competitive threats and steer market
outcomes in their favor at the expense of the public.?

% Joint Statement on Competition in Generative Al Foundation Models and Al Products, FED. TRADE COMM’N, DEP’T OF JUSTICE,
UK COMPETITION AND MKTS. AUTH., EUR. COMM’'N (Jul. 23, 2024), available at

https://www.ftc.cov/system/files/ftc _gov/pdf/ai-joint-statement.pdf.

*1d.



https://www.ftc.gov/system/files/ftc_gov/pdf/ai-joint-statement.pdf
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To date, however, there is little evidence that such risks are anything but theoretical. Nor does the
available evidence support differentiated scrutiny for mergers involving Al firms or firms that work
with information technology more generally.

From the outset, it is important to recall that merger control is about preventing transactions that

T or that “would significantly reduce competition.”*® Such an

“may substantially lessen competition”
endeavor requires prospective assessments, as the retrospective review of consummated mergers may
require complicated remedies to “unscramble” integrated business assets and activities.” But these
prospective assessments also counsel a great deal of caution, as they inherently come with significant
uncertainty, particularly in rapidly evolving digital markets.” In other words, merger control is not
about competition agencies “shaping” markets or imposing market structures that fit their
idiosyncratic preferences. Instead, it is about analyzing competitive effects, based on solid economic

theory and empirical evidence.

With this in mind, Section II explains that, based on the publicly available information, existing Al
partnerships appear likely to be innocuous from a competition standpoint. Several antitrust
authorities have examined these arrangements and have flagged, at most, only theoretical concerns.
To date, no report has identified specific anticompetitive conduct or concrete adverse effects. In a
few cases, authorities have conducted preliminary reviews to determine whether these deals fall
within the scope of merger control. Most have concluded they do not—either because the
transactions fail to meet the jurisdictional thresholds or because they do not confer control, as
defined under applicable laws.

Section III, in turn, considers how these partnerships may actually enhance competition. Viewed in
broader economic terms, there are legitimate and procompetitive rationales for entering into such
arrangements, including improved access to lower-cost capital, enhanced distribution channels, and
the need for critical Al infrastructure or inputs. Therefore, from a policy point of view, there is
currently no apparent justification for expanding merger-control regimes to scrutinize these deals.

1. Little Evidence that Al Partnerships Are Anticompetitive

Several leading antitrust authorities have raised concerns about recent partnerships between “big
tech” firms and Al “unicorns.” In January 2024, for instance, the FTC launched an inquiry into

T \WI1LLIAM E. KOVACIC, ANDREW I. GAVIL, JONATHAN B. BAKER, & JOSHUA D. WRIGHT, ANTITRUST LAW IN PERSPECTIVE.
CASES, CONCEPTS AND PROBLEMS IN COMPETITION POLICY, (3* ed., 2017, at 672), (quoting the language of the Clayton
Act).

% In the case of the European Union, see Competition: Merger Control Procedures, EUR. COMM'N (2021), https://competition-
2021-02

policy.ec.europa.eu/system/files merger _co.

2 Kovacic et al., supra note 27, at 673; see also Dirk Auer, Facebook and the Pros and Cons of Ex Post Merger Reviews, TRUTH ON
THE MKT. (Dec. 11, 2020), https://truthonthemarket.com/2020/12/11/facebook-and-the-pros-and-cons-of-ex-post-merger-
reviews.

3 See, generally, Geoffrey A. Manne, Error Costs in Digital Markets, in THE GAI REPORT ON THE DIGITAL ECONOMY (2020), at
38-39.


https://competition-policy.ec.europa.eu/system/files/2021-02/merger_co
https://competition-policy.ec.europa.eu/system/files/2021-02/merger_co
https://truthonthemarket.com/2020/12/11/facebook-and-the-pros-and-cons-of-ex-post-merger-reviews
https://truthonthemarket.com/2020/12/11/facebook-and-the-pros-and-cons-of-ex-post-merger-reviews
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investments and partnerships among major technology firms and companies developing generative
Al. As part of this investigation, the commission issued orders under Section 6(b) of the FTC Act
to Alphabet, Amazon, Anthropic, Microsoft, and OpenAl requiring them to provide detailed
information about the nature and structure of their collaborations. The inquiry aimed to “gain a
deeper understanding of market trends and business practices,” as well as the competitive
implications of these relationships—particularly “whether investments and partnerships pursued by
dominant companies risk distorting innovation and undermining fair competition.”’'

By the time the FTC published a staff report summarizing its preliminary findings in January 2025,
its scope had been narrowed from “major technology firms and companies developing generative
Al” to “relationships between the world’s current largest Cloud Service Providers (‘CSPs’) and two
of the most prominent Al model developers.”” The report identified three “areas to watch going
forward”:

The partnerships could affect access to certain inputs, such as computing resources and
engineering talent.

The partnerships could increase contractual and technical switching costs for Al
developer partners.

The partnerships provide CSP partners access to sensitive technical and business
information that may be unavailable to others.*

The report did not, however, offer any concrete evidence of competitive harm in the markets for
generative-Al services, nor did it conclude that any firm had established a dominant position, or
even could potentially reach that position, as a consequence of partnerships it had forged with Al
firms. In his concurring and dissenting statement, for instance, then-Commissioner and now-FTC
Chair Andrew Ferguson pointed out that:

[T]he limited, brief nature of the study should foreclose the drawing of broad conclusions
about the Al industry and its future, or even about the partnerships themselves. The staff
report acknowledges as much, deploying hedging language throughout Section 5 and
making clear that “an analysis of the impact that these partnerships might have on

*! Press Release, FTC Launches Inquiry into Generative Al Investments and Partnerships, FED. TRADE COMM'N (Jan. 25, 2024),
https://www.ftc.gov/news-events/news/press-releases/2024/01/ftc-launches-inquiry-generative-ai-investments-partnerships.

32 Press Release, FTC Issues Staff Report on Al Partnerships & Investments Study, FED. TRADE COMM'N (Jan. 17, 2025),

https://www.ftc.gov/news-events/news/press-releases/2025/01/ftc-issues-staff-report-ai-partnerships-investments-study.

3 This observation is not intended as a critique of the staff report. It may well be reasonable to narrow the scope of a final
study after reviewing the information submitted and reassessing the original hypotheses in light of the evidence obtained. It
is noteworthy, however, that the report does not address any other market in which Alphabet, Amazon, and Microsoft are
active (and where they have relationships and collaboration with Al firms). Presumably, said markets do not raise any
competition concerns.

3% Partnerships Between Cloud Service Providers and Al Developers FTC Staff Report on Al Partnerships & Investments 6(b) Study, FED.
TRADE COMM'N (Jan. 2025), available at
https://www.ftc.cov/system/files/ftc_gov/pdf/p246201 aipartnerships6breport redacted O.pdf.



https://www.ftc.gov/news-events/news/press-releases/2024/01/ftc-launches-inquiry-generative-ai-investments-partnerships
https://www.ftc.gov/news-events/news/press-releases/2025/01/ftc-issues-staff-report-ai-partnerships-investments-study
https://www.ftc.gov/system/files/ftc_gov/pdf/p246201_aipartnerships6breport_redacted_0.pdf
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competition is beyond the scope of this report.” The Commission therefore should not
have published speculation about what the future may hold. Readers should skip Section
5 of the Report, or read it with tremendous skepticism.*

The European Commission (“the Commission”) has also initiated a series of inquiries to scrutinize
partnerships between large digital platforms and generative-Al firms. These initiatives reflect a
growing concern within the EU about potential competitive risks posed by concentrated control of
foundational Al technologies.

In January 2024, the Commission launched two parallel calls for contributions, one focused on
virtual worlds and the other on generative AL’ The consultations invited stakeholders to provide
insights into market dynamics, potential entry barriers, and emerging competition concerns. As part
of this broader initiative, the Commission also began examining specific partnerships between
allegedly “dominant” digital firms and generative Al developers. The Commission’s press release
specifically mentioned that it would examine “whether Microsoft's investment in OpenAl might be
reviewable under the EU Merger Regulation,” despite not constituting an acquisition in the ordinary
sense of the word.”

The Commission’s preliminary findings were summarized in its September 2024 Competition Policy
Brief.”® Among the market trends the brief identified was increased vertical integration as a result of
partnerships to access Al input resources, or to grant increased access to customers. The brief
mentions that these trends raise “concern of risks of concentration” or of potential “abuse of
dominance,”” but it also recognizes that these integrations offer Al developers access to important
inputs and “direct access to the distribution network of larger players.”*

Moreover, the brief notes that a market trend toward “smaller Al foundation models that can
efficiently run on mobile devices such as tablets and smartphones, locally and without internet ... is
becoming a commercial reality.”* Alas, the brief doesn’t acknowledge that these developments
would tend reduce entry costs and contribute to the development of new products and services,

%5 Concurring and Dissenting Statement of Commissioner Andrew N. Ferguson Joined by Commissioner Melissa Holyoak Regarding the
FTC Staff Report on Al Partnerships & Investments 6(b) Study, Matter Number P246201, FED. TRADE COMM'N (Jan. 17, 2025), at

2, available at https://www.ftc.gov/system/files/ftc _gov/pdf/ferguson-ai-6b-statement.pdf.

36 Press Release, Commission Launches Calls for Contributions on Competition in Virtual Worlds and Generative AI, EUR. COMM’N
(Jan. 8, 2024), https://ec.europa.eu/commission/presscorner/detail/en/ip 24 85.

.

% Competition in Generative Al and Virtual Worlds, Competition Policy Brief No. 3/2024, EUR. COMM'N (Sep. 2024),
https://competition-policy.ec.europa.eu/document/download/c86d461£062e-4dde-a662-15228d6ca385 en. (The article
notes that it “does not necessarily reflect the official position of the European Commission,” although it is authored by
officials of the Directorate General for Competition and the Directorate for Information Technology, Communication and
Media of the European Commission.)

¥ 1d., at 3.
©1d.
1.
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which would make Al markets more competitive, not less. The brief also mentions a tendency
toward the use of “open source” models that could likewise potentially reduce barriers to entry and
promote innovation.* If true, these developments would tend to cut against the calls for heightened
antitrust scrutiny, as they suggest that multiple competitive alternatives to the generative-Al market’s
current leaders could emerge at relatively lower costs.

The Commission chose not to launch a formal merger investigation of the partnership between
Microsoft and OpenAl. Therefore, to date, it has not yet issued any official decision clarifying
whether the partnership entails a violation of EU competition law. While the brief acknowledges
that “Microsoft did not acquire control of OpenAl on a lasting basis,”* it nonetheless commits that
the Commission’s Directorate-General for Competition (DG Competition) is “keeping this and
other partnerships under close scrutiny.”*

Other competition authorities have also been active in the Al partnerships space, examining certain
transactions to determine whether they were within the scope of merger control. In April 2024, for
instance, the CMA announced it would investigate three proposed Al partnerships between
incumbent tech platforms and Al startups: Amazon’s partnership with Anthropic, Microsoft’s
partnership with Mistral Al, and Microsoft’s hiring of former Inflection Al employees (including,
notably, founder Mustafa Suleyman), as well as related arrangements with the company.® The CMA
further announced in March 2025 that it had opened an investigation of the partnership between
Microsoft and OpenAl “for the purposes of deciding whether to make a reference for a phase 2
investigation.” *

Likewise, in September 2024, Brazil’s Administrative Council for Economic Defense (CADE, after
its Portuguese acronym) launched three administrative procedures to investigate the Amazon and
Microsoft partnerships, as well as Google’s “acquisition” of Character ALY

Publicly available information, however, suggests that none of these transactions warrant merger-
control investigations. And given the Al industry’s competitive landscape, there is little to suggest
they merit closer scrutiny than similar deals in other sectors.

2 1d., at 4.

B 1d., at 6.

1d.

# Press Release, CMA Seeks Views on Al Partnerships and Other Arrangements, COMPETITION AND MKTS. AUTH. (Apr. 24, 2024),
h ttps:, / /\V\V\V.”( wv.u I’\' /”(W\YC‘ rnment /ﬂ (S\WA) /C nlil‘St‘t‘kb’\’i €wWSs-On-a i‘Dll rtners h l ps-an d‘()tht‘l"ll rrangements.

* Microsoft Corporation and OpenAl, Inc. Partnership Merger Inquiry, COMPETITION AND MKTS. AUTH. (Mar. 4, 2025), available
at https://assets.publishing.service.cov.uk/media/67c841232ecc810ad1fc6597/1. MS.OAI - Commencement notice.pdf.

T Press Release, CADE to Investigate Big Techs’ Acquisitions of Al Startups, CADE (Sep. 4, 2024),

https://www.gov.br/cade/en/matters/news/cade-to-investigate-big-techs2019-acquisitions-of-ai-startups.
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Most importantly, these partnerships all involved the acquisition of minority stakes and did not
entail any change of control of the target companies.” Amazon, for instance, has not acquired a
controlling stake in Anthropic, with its $8 billion investment coming in the form of convertible
notes.® Initial reporting suggests that the deal does not give Amazon any seats on Anthropic board
or any special voting rights (such as the power to veto decisions).”® Moreover, Anthropic’s corporate
structure as a “public benefit corporation” would generally make difficult to take control of the
company. There is thus little reason to believe Amazon has acquired or will in the near future acquire
either indirect or defacto control of Anthropic. This is why the CMA concluded in September 2024
that Amazon’s partnership with Anthropic did not create a “relevant merger situation.””'
Microsoft’s investment in Mistral Al was even smaller, in both absolute and relative terms. Microsoft
reportedly invested just $16 million in the company, which has been valued at $2.1 billion.”* The
total represents less than 1% of Mistral’s equity, making it all but impossible for Microsoft to exert
any significant control or influence over Mistral Al's competitive strategy. Reporting also suggests
that Microsoft did not acquire seats on Mistral Al’s board or any special voting rights, making it
extremely unlikely that the deal would affect competition in AI markets. The CMA similarly decided
that Microsoft’s partnership with Mistral Al does not qualify for investigation under the UK’s merger
regime, as it wouldn’t grant the company the ability to influence Mistral’s commercial policy, either
through votes at the shareholder or board, or through contractual influence.”

Much the same applies to Microsoft’s dealings with Inflection Al. In March 2024, Microsoft hired
two of the company’s three founders—a personnel move that does not currently fall under the scope
of merger-control laws—and paid $620 million for nonexclusive rights to sell access to the Inflection

# “Control” is usually defined as having the majority of voting shares of an entity, or as being able to exercise the power
derived from such a majority (e.g., to designate a majority of board members). See, e.g., Council Regulation (EC) No 139/2004
On the Control of Concentrations Between Undertakings, EUR. UNION (2004).

# Arsheeya Bajwa & Krystal Hu, Amazon Doubles Down on Al Startup Anthropic with Another $4 Bln, REUTERS (Nov. 22, 2024),
https://www.reuters.com/technology/artificial-intellicence/anthropicreceives-4-billion-investment-amazon-makes-aws-official-
cloud-provider-2024-11-22.

% Kate Rooney & Hayden Field, Amazon Spends $2.75 Billion on Al Startup Anthropic in Its Largest Venture Investment Yet,
CNBC (Mar. 27, 2024), https://www.cnbc.com/2024/03/27/amazon-spends-2point7b-on-startup-anthropic-in-largest-
venture-investment.html.

! While the CMA initially felt certain elements of the partnership may result in Amazon “having material influence” over
Anthropic, the transaction didn’t meet the applicable thresholds, as Anthropic’s UK turnover does not exceed £70 million;
nor do Amazon and Anthropic, together, account for 25% or more of the supply of any goods or services in the UK. See
Amazon.com Inc.’s Partnership with Anthropic PBC. Decision on Relevant Merger Situation, COMPETITION AND MKTS. AUTH. (Oct.
17, 2024), available at https://assets.publishing.service.gov.uk/media/6710ba44e84ae1fd8592f52¢/Full text decision.pdf.

2 Tom Warren, Microsoft Partners with Mistral in Second Al Deal Beyond OpenAl, THE VERGE (Feb. 26, 2024),

https://www.theverge.com/2024/2/26/24083510/microsoft-mistral-partnership-deal-azure-ai.

53 Microsoft Corporation’s Partnership with Mistral AL Decision on Relevant Merger Situation, COMPETITION AND MKTS. AUTH.
(May 17, 2024), https://www.gov.uk/cma-cases/microsoft-slash-mistral-ai-partnership-merger-inquiry#found-not-to-qualify-

decision.
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Al model through its Azure Cloud platform.’* In theory, the latter could entail (depending on deal’s
specific details) some limited control over Inflection Al's competitive strategy, but there has been no
evidence presented to date to suggest this is the case.

Similarly, Google’s so-called “acquisition” of Character Al entailed an agreement granted Google a
nonexclusive license to Character Al's large language model (LLM) technology.”” Character Al
founders Noam Shazeer and Daniel De Freitas also rejoined Google, where they were previously
employees.

Most of these transactions have ultimately been cleared by authorities. The CMA cleared the
Microsoft-Inflection deal in October 2024 because “it does not give rise to a realistic prospect of an
SLC [substantial lessening of competition]” either as a result of unilateral effects or horizontal
effects.”® According to the CMA, the “target enterprise” (that is, the Inflection Al employees hired
by Microsoft) were not a “material competitive constraint” to Microsoft. Likewise, in March 2025,
only one day after announcing its investigation, the CMA concluded that Microsoft’s partnership
with OpenAl did not qualify for investigation under the merger provisions of the Enterprise Act
2002.°" According to the decision, while Microsoft “exerts a high level of material influence” over
OpenAl’s commercial policy, “there is no change of control giving rise to a relevant merger
situation.”

While these clearances are commendable, competition enforcers’ recent public posture toward Al
partnerships may deter these sorts of arrangements—i.e., more ambitious and possibly procompetitive
deals could be forgone due to overzealous enforcement. This could be economically inefficient, as

> Mark Sullivan, Microsoft’s Inflection AI Grab Likely Cost More Than $1 Billion, Says An Insider (Exclusive), FAST COMPANY
(Mar. 26, 2024), https://www.fastcompany.com/91069182/microsoft-inflection-ai-exclusive; see also Mustafa Suleyman,
DeepMind and Inflection Co-Founder, Joins Microsoft to Lead Copilot, MICROSOFT CORPORATE BLOGS (Mar. 19, 2024),
https://blogs.microsoft.com/blog/2024/03/19/mustafa-suleyman-deepmind-and-inflection-co-founder-joins-microsoft-to-
lead-copilot; Krystal Hu & Harshita Mary Varghese, Microsoft Pays Inflection $ 650 Min in Licensing Deal While Poaching Top
Talent, Source Says, REUTERS (Mar. 21, 2024), https://www.reuters.com/technology/microsoft-agreed-pay-inflection-650-mln-
while-hiring-itsstaff-information-2024-03-21; The New Inflection: An Important Change to How We’ll Work, INFLECTION (Mar.
19, 2024), https://inflection.ai/the-new-inflection; Julie Bort, Here’s How Microsoft Is Providing a ‘Good Outcome’ for Inflection
Al VCs, as Reid Hoffman Promised, TECH CRUNCH (Mar. 21, 2024), https://techcrunch.com/2024/03/21/microsoft-

inflection-ai-investors-reid-hoffman-bill-gates.

%5 See Kenrick Cai, Google Hires Top Talent from Startup Character.Al Signs Licensing Deal, REUTERS (Aug. 2, 2024),
https://www.reuters.com/technology/artificial-intelligcence/google-hires-characterai-cofounders-licenses-its-models-
information-reports-2024-08-02.

5 Microsoft Corporation’s Hiring of Certain Former Employees of Inflection and its Entry into Associated Arrangements with Inflection.
Decision on Relevant Merger Situation and Substantial Lessening of Competition, COMPETITION AND MKTS. AUTH. (Oct. 24, 2024),
available at https://assets.publishing.service.gov.uk/media/6719{f5f549163039436b3c8/ Full text decision .pdf.

>7 Microsoft Corporation’s Partnership with OpenAl, Inc. Summary of Phase 1 Decision, COMPETITION AND MKTS. AUTH. (Mar. 5,
2025), available at https://assets.publishing.service.gov.uk/media/67c841d6d0fba2f1334cf276/1. MS.OAI - Summary.pdf.

%8 Microsoft Corporation’s Partnership with OpenAl, Inc. Decision on Relevant Merger Situation, COMPETITION AND MKTS. AUTH.
(Mar. 5, 2025), at 5, available at

https://assets.publishing.service.cov.uk/media/67fe26ef712bf73deal35449 Full text decision .pdf.
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meritless investigations absorb enforcement resources better spent on other cases. In Brazil, for
example, the three CADE-initiated investigations have not yet been formally closed, despite nine
months having passed.” Overly restrictive rules or interpretations of statutes may also have
significant unintended consequences, such as hindering the very competition that enforcers seek to
protect.

A case in point is the attempt to use merger enforcement to prevent Al talent hires. In its Inflection
Al decision, the CMA noted that the UK definition of “merger” can include hiring a group of
employees.® But the mobility of top Al talent like founders and engineers can be an important

source of competition and innovation. The Economist, for instance, reports that:

All eight authors of “Attention is all you need”, a paper published in 2017 that provided
the algorithmic underpinnings of generative Al, have left Google, where they worked at
the time. Seven have founded their own firms (the other joined OpenAlI).®!

This is consistent with the observation that employee-innovators often exit firms to start
independent vehicles where they can capture more value generated by their innovations.®
Restricting the movement of top Al talent could therefore have the unintended consequence of
reducing competition in this sector. Moreover, these knowledge spillovers and other beneficial
effects don’t disappear when hires move to incumbent platforms, rather than away from them.
Indeed, competition agencies assume this much when, rightly or wrongly, they attempt to prevent
so-called “no-poaching agreements.”®’

Even those suspicious of Al partnerships tend to recognize that the talent war is driving competition

that benefits workers.®* As Business Insider reports:

* CMA, supra note 47 and accompanying text.

8 CMA, supra note 56. The CMA’s mergers guidance indeed mentions that “the transfer of assets or employees alone may be
sufficient to constitute an enterprise.” Mergers: Guidance on the CMA’s Jurisdiction and Procedure, COMPETITION AND MKTS.
AUTH. (Apr. 25, 2024), available at

https://assets.publishing.service.gov.uk/media/66292ad8b0ace32985a7e7cc/ Mergers guidance on the CMA s jurisdic

tion and procedure 2024 - revised guidance.pdf.

' The War for Al Talent Is Heating Up, THE ECONOMIST (Jun. 8, 2024),

https://www.ecconomist.com/business/2024/06/08/ the-warfor-ai-talentis-heating-up (The article notes that the supply of Al
labor is growing: “(a)ccording to a report from Stanford University, in 2011 about 41% of AI PhDs took jobs in industry,
roughly the same share as those taking jobs in academia. By 2022 that figure stood at 71% for industry, compared with 20%
for academia.”)

52 Id.; Jonathan M. Barnett, “Killer Acquisitions” Reexamined: Economic Hyperbole in the Age of Populist Antitrust, 3 U. CHL BUS.
LAW REV. 39 (2024), at 74, https://chicacounbound.uchicago.edu/ucblr/vol3/iss1/2.

8 See, e.g., Dep’t of Justice and Fed. Trade Comm’n (Oct. 2016).

64 See Ahmed, supra note 3. (“In the high-stakes world of Al, there’s a new game ahead. Instead of gobbling up startups
outright, tech giants like Microsoft, Amazon, and Google are playing a more subtle, strategic game. They're forging clever
partnerships, scooping up top talent, and licensing cutting-edge technologies—all without triggering the regulatory alarms that
a full-blown acquisition might. (...) But these moves aren’t just about dodging red tape. They're also about winning the Al
talent war.” (Citations omitted).)
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“Al talent is in high demand, with companies offering impressive compensation. Some
Al experts have received offers topping $1 million in total compensation, including
substantial equity. This competitive market is pushing up salaries and providing
attractive financial incentives for tech workers," Srinivasan [Ram Srinivisan, a future of
work expert and managing director of consulting firm JLL] said.

...The talent war appears to be going in workers' favor, as employers are willing to pay
more to entice those with Al skills. The PwC report says US-based job postings seeking
Al expertise are associated with a 25% wage premium.®’

Recent hiring sprees, such as Meta’s effort to gather more experts to implement “superintelligence,”
underscore the procompetitive potential of this battle for Al talent.®® The recent deals to hire key
staff from ScaleAl (by Meta) and Windsurf (by Google)®” have similar impact. The deals not only
benefit startup employees, managers, and founders, but demonstrate how intensively large
companies are competing to remain at the leading edge.

Along similar lines, it is important to note that most of the Al partnerships targeted by critics do
not involve exclusive dealing. Based on publicly available information, these partnerships typically
do not include exclusivity agreements or other commitments that would restrict third parties’ access
to the firms’ underlying AI models. Microsoft does have the exclusive right to run OpenAl’s models
on its Azure cloud-computing platform,® but that exclusivity does not apply to other businesses and
customers can still use other models upon request and registration.”

Indeed, as the CMA noted in its March 2025 decision, recent events point toward Microsoft having

.7 For example, Microsoft has granted waivers

increasingly less, not more, control over OpenA
allowing OpenAl to build additional computing capacity with third parties (where it was previously

OpenAl’s exclusive cloud provider). It also abandoned its effort to obtain a seat on OpenAl’s

% Jyoti Mann, Tech Workers Look Like the Real Winners of the Al Talent War, BUSINESS INSIDER (Jul. 7, 2024),

https://www.yahoo.com/tech/tech-workers-look-real-winners-111903600.html.

8 Zuckerberg's Meta Superintelligence Labs Poaches Top Al Talent in Silicon Valley, REUTERS (Jul. 17, 2025),

https://www.reuters.com/business/zuckerbergs-meta-superintelligence-labs-poaches-top-ai-talent-silicon-valley-2025-07-08.

57 See footnotes 13-19 and accompanying text.

8 What if Microsoft Let OpenAl Go Free?, THE ECONOMIST (Oct. 28, 2024),

https://www.economist.com/business/2024/10/28/what-if-microsoft-letopenai-go-free.

% See Azure OpenAl Service Models, MICROSOFT (Dec. 16, 2024), https://learn.microsoft.com/en-us/azure/ai-

services/openai/concepts/models’tabs=global-standard%2Cstandard-chat-completions.

® Reuters, supra note 58, paras. 53 and 59; see also Aaron Holmes, Stephanie Palazzolo, & Amir Efrati, OpenAl and Microsoft
Duel Over AGI in High-Stakes Negotiation, THE INFORMATION (Jun. 25, 2025),
https://www.theinformation.com/articles/openai-microsoft-duel-agi-high-stakes-negotiation (“detailing how executives at the

two companies continue to meet daily to discuss their contract.”).
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board.™ Furthermore, this “exclusivity” may not last much longer, as OpenAl has strong market
incentives to abandon that arrangement and has threatened antitrust litigation to overhaul it:

OpenAl sometimes chafes at the ties to its wealthy benefactor. Some of its board
members and other investors have told The Economist they believe that Microsoft should
loosen its grip. They have their eyes on the half of the cloud-computing market still
controlled by AWS. Gaining access to that would increase OpenAl’s already dominant
position in the provision of LLms, lifting revenues that are expected to be upwards of

$3.5bn this year.

...Amazon, for its part, would be delighted to gain access to OpenAl’s models. “I would
love for OpenAl to run on AWS,” says Matt Garman, AWS’s newish boss. Pradeep
Sanyal, an Al consultant and former AWS executive, says that even though Amazon’s
cloud business is still the biggest, it is “third in mindshare” when it comes to
generative Al, behind Azure and Google Cloud Platform (whose revenues grew by 35%,
year on year, in the latest quarter). Amazon has neither a big software business where it

can demonstrate its Al capabilities nor an LLM whizzy enough to compete with those of
OpenAl or Google.™

For its part, OpenAl recently signed a $11.9 billion deal with CoreWeave—an Al startup backed by
Nvidia—to provide the company with Al infrastructure (compute capacity), complementing the deals

OpenAl already has with Microsoft and Oracle.” In other words, OpenAl is diversifying its
infrastructure suppliers.

In sum, Al partnerships are unlikely to negatively affect the competitive landscape in Al markets,
which remain intensely dynamic and competitive. Industry analyses reveal that, as of 2024, there are
more than 2,000 distinct firms operating across different layers of the Al ecosystem—including
foundational models, infrastructure providers, application developers, and middleware platforms—
with hundreds of new firms entering annually.” Such levels of entry and proliferation of actors are
inconsistent with the existence of durable market power.

™ Kyle Wiggers, UK’s Competition Regulator Says Microsoft’s OpenAl Partnership Doesn’t Qualify for Investigation, TECHCRUNCH
(Mar. 5, 2025), https://techcrunch.com/2025/03/05/u-k-s-competition-authority-says-microsofts-openai-partnership-doesnt-

quality-for-investigation.

2 Economist, supra note 68; concerning OpenAl’s potential antitrust litigation, see also Berber Jin, OpenAl and Microsoft
Tensions Are Reaching a Boiling Point, WALL ST. J. (Jun. 16, 2025), https://www.wsj.com/tech/ai/openai-and-microsoft-
tensions-are-reaching-a-boiling-point-498 1c44f.

? Echo Wang, CoreWeave Inks $11.9 Billion Contract with OpenAl Ahead of IPO, REUTERS (Mar. 10, 2025),
https://www.reuters.com/technology/artificial-intelligence/coreweave-strikes-12-billion-contract-with-openai-ahead-ipo-
sources-say-2025-03-10.

™ Neil Chilson, The Vibrant Al Competitive Landscape. Testimony before the House Subcommittee on the Administrative State,
Regulatory Reform, and Antitrust of the Committee on the Judiciary (Apr. 2025), https://abundance.institute/articles/vibrant-Al-
competitive-landscape, quoting The 2024 MAD (Machine Learning, Al & Data) Landscape, FIRSTMARK,
https://mad.firstmark.com (last visited Jun. 17, 2024).
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Venture capital and corporate funding also remain abundant; global investment in Al startups
reached approximately $131.5 billion in 2024 alone.” As Georgia Tech’s Vivek Ghosal has

observed:

[T]he list of existing firms reveals a dynamic market. Just because at the current time
some firms may have lower levels of funding, it does not imply that they cannot get
significant additional funding in coming periods.’™

This openness is reflected in shifting market shares among major Al verticals. In the cloud Al-services
segment, the share held by leading provider Amazon Web Services (AWS) has been declining, falling
from 33% in 2021 to 31% in 2024.7 The market share held by Microsoft’s Azure has also dropped,

from 24% in 2022 to 20% in 2024.™ Meanwhile, niche players and startups like CoreWeave have
been gaining users.”

In Al hardware, while NVIDIA has clear market leadership, it faces intensifying competition from
firms like AMD, Google, and Amazon, all of which have invested heavily in developing faster and
cheaper chips.® These competitive markets translate into increasingly competitive prices:

The price of Al models sold through APIs has rapidly fallen across the industry due to
fierce competition. OpenAl, Anthropic and other firms have cut the price of cutting-
edge models more than 90% over the past year.

OpenAl Chief Commercial Officer Giancarlo Lionetti declined to comment on specific
discounts but said OpenAl has been steadily making its models more efficient and “we
want to pass on savings to our customers.®!

In short, these high rates of entry and intense competition throughout the “Al stack” suggest vertical
alliances are unlikely to produce exclusionary effects. In this context, overenforcement of
competition policy could paradoxically engender the very harms that policymakers seek to avert.
Preventing big tech firms from competing in these markets (for example, by threatening intervention

P Id.
" Vivek Ghosal, Big Tech Investments in Al Startups Do Not Raise Competitive Red Flags, PROMARKET (Aug. 27, 2024),

https://www.promarket.org/2024/08/27/big-tech-investments-in-ai-startups-do-not-raise-competitive-red-flags.

T Cloud Market Share Trends to Watch in 2025, EMMA (Jan. 14, 2025), https://www.emma.ms/blog/cloud-marketshare-trends.
®1d.

? Id.; Chilson, supra note 74; Martin Coulter, CoreWeave Raises $1.1 Billion in Race Against Big Tech in Cloud Al, FIN. TIMES
(May 28, 2024), https://www.ft.com/content/coreweave.

% Don Clark, The Furious Contest to Unseat Nvidia as King of A.L Chips, N. Y. TIMES (Dec. 3, 2024),
https://www.nytimes.com/2024/12/03/technology/nvidia-ai-chips.html; Kristina Partsinevelos, AWS’ Custom Chip Strategy
Is Showing Results, and Cutting into Nvidia’s AI Dominance, CNBC (Jun.17, 2025), https://www.cnbc.com/2025/06/17/aws-
chipsmvidia-ai.html; Press Release, Omdia: Demand for Google’s TPU Chips Accelerates Challenging NVIDIA’s Dominance, OMDIA

(Dec. 18, 2024), https://omdia.tech.informa.com/pr/2024/dec/omdia-demand-for-googles-tpu-chips-accelerates-challenging-

nvidias-dominance.

81 Aaron Holmes & Sri Muppidi, OpenAl Starts Selling ChatGPT at a Discount, Hurting Microsoft, THE INFORMATION (Jun. 18,
2025), https://www.theinformation.com/articles/openai-starts-selling-chatgpt-discount-hurting-microsoft.
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at the first sign that they are building strategic relationships with Al startups) could ultimately thwart
an important source of competition needed to keep today’s leading generative-Al firms in check.

In short, while competition in Al markets is important, trying naively to hold incumbent (in adjacent
markets) tech firms back, out of misguided fears they will come to dominate this space, is likely to
do more harm than good.

Ill. Al Partnerships May Boost Competition

As discussed in the previous section, the Al partnerships that have recently grabbed antitrust
headlines are unlikely to harm competition. They do, however, have significant potential to bolster
competition in generative-Al markets by enabling new players to scale up rapidly and to challenge
more established players, including by leveraging the resources of incumbent tech platforms.

The fact that Al startups willingly agree to the aforementioned Al partnerships suggests this source
of funding presents unique advantages, or they would have pursued capital through other venues.
The question for antitrust policymakers is whether this advantage is merely an anticompetitive
premium paid by big tech platforms to secure monopoly rents, or whether the investing firms are
bringing something else to the table. As discussed in the Section II, there is little reason to believe
these partnerships are driven by anticompetitive motives. More importantly, these deals may present
important advantages for Al startups that, in turn, are likely to boost competition in these
burgeoning markets.

A. Big Tech Investment Versus Debt Financing and Other Investment

While many see big tech firms’ investment in Al startups as a strategy to extend their alleged
monopoly power in digital platforms to the Al realm, looking at these partnerships from the startups’
perspective might help policymakers to form a more complete picture.

Partnerships with so-called “big tech” firms are, indeed, a way for Al startups to rapidly obtain
financing, often without having to cede significant control over their businesses. Al startups typically
face significant financing constraints due to their reliance on cuttingedge R&D, costly Al training,
and long development cycles—conditions that sources of traditional debt financing might find too
risky or costly.” Creditors demand predictable cash flows and collateral, neither of which Al startups
can reliably offer.”

8 Nathaniel Arnold, Guillaume Claveres, & Jan Frie, Stepping Up Venture Capital to Finance Innovation in Europe (IMF
Working Paper, Vol. 24, Issue 146, Jul. 2024), https://www.elibrary.imf.org/view/journals/001/2024/146/article-A001-
en.xml (“In general, debt, which should be relatively information insensitive, is not ideal for financing early-stage high-tech
startups.”).

8 Armen Hovakimian, Tim Opler, & Sheridan Titman, The Debt-Equity Choice, 36 J. FIN. & QUANTITATIVE ANALYSIS 1
(2001).
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More importantly, debt financing may lack the flexibility and incentive alignment needed to support
experimental innovation. In contrast, equitylike investment—achieved in these examples via
minority stakes, convertible instruments, or licensing—allows startups to share risk and secure patient
capital aligned with the unpredictable returns of Al development.®® Interestingly for competition
policy, there is evidence to suggest firms tend to favor equity over debt financing when they operate
in highly competitive product markets.®

There may be other reasons why Al startups turn to incumbent big tech platforms to obtain
financing, rather than to other partners (although there is evidence that these firms also raise
significant sums from other sources).® Big tech platforms have a longstanding reputation for deep
pockets, as well as a healthy appetite for risk. Given the relatively small amounts at-stake, relative to
those platforms’ market capitalizations, big tech firms may be able to move more quickly than rivals,
for whom investments of this sort would present more meaningful risks. This may be a key advantage
in the fast-paced world of generative Al, where obtaining funding and scaling rapidly could be the
difference between becoming the next “GAFAM” (Google, Apple, Facebook, Amazon, and

Microsoft) or an also-ran.
B. Synergies

Partnerships with incumbent tech platforms may also create valuable synergies that enable startups
to extract better terms than would otherwise be the case. In other words, the agreement may create
more surplus for parties to distribute among themselves. Potential synergies include the potential to
better integrate generative-Al services into existing platforms. Indeed, several of the big tech
platforms appear to see the inevitable integration of Al into their services as a challenge similar to

8 Harold Demsetz, The Structure of Ownership and the Theory of the Firm, 26 J.L. & ECON. 375, 386 (1983), (“A firm whose
scale requirement is relatively small but in which the tasks that need to be performed are less easy to monitor may rely to a
greater extent on profit sharing, or partnership. When scale requirements are large, especially when the survival of the firm
requires a rapid attainment of large scale, then there will be economic pressure to satisfy the consequent need for sizable
equity capital by turning to a diffuse ownership structure so as to reduce the wealth that must be committed to this single
enterprise by a typical investor.”).

% Sabri Boubaker, Walid Saffar, & Syrine Sassi, Product Market Competition and Debt Choice, 49 J. OF CORP. FINANCE 204, 208
(2018), (“Our findings that firms substitute away from bank debt when faced with intense market pressure echo the intuition
in previous studies that the disciplinary force of competition substitutes for the need to discipline firms through other forms
of governance.”).

8 See, e.g., George Hammond, Andreessen Horowitz Raises $7.2bn and Sets Sights on Al Start-Ups, FIN. TIMES (Apr. 16, 2024),
https://www.ft.com/content/fdef2£5348f7-4553-866b-1c9bfdbeca42; Elon Musk's xAl Says It Raised $6 Billion to Develop
Antificial Intelligence, CBS NEW (May 27, 2024), https://www.chsnews.com/news/elon-musk=xai-6-billion; Krystal Hu, Al
Search Startup Genspark Raises $60 Million in Seed Round to Challenge Google, REUTERS (Jun. 18, 2024),

https://www.reuters.com/technology/artificial-intelligence/ai-search-startup-genspark-raises-60-million-seed-round-challenge-
000¢le-2024-06-18; Visa to Invest $100 Million in Generative Al for Commerce and Payments, PMYNTS (Oct. 2, 2023),
https://www.pymnts.com/artificial-intelligence-2/2023/visa-to-invest-100-million-in-generative-ai-for-commerce-and-

bayments.
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the shift from desktop to mobile internet, which saw several firms thrive, while others fell by the
187
wayside.

Conversely, incumbent tech platforms may have existing infrastructure that Al startups can use to
scale up faster and distribute their products more cheaply than would otherwise be the case.®
Importantly, if these joint strategies entail relationship-specific investments on the part of one or
both partners, allowing big tech platforms to take equity positions in Al startups may be an
important facilitator to prevent holdup.” As AWS Vice President of Artificial Intelligence and
Machine Learning Swami Sivasubramanian noted of the company’s partnership with Anthropic:

Anthropic’s visionary work with generative Al, most recently the introduction of its state-
ofthe art Claude 3 family of models, combined with Amazon’s bestin-class
infrastructure like AWS Tranium and managed services like Amazon Bedrockfurther
unlocks exciting opportunities for customers to quickly, securely, and responsibly
innovate with generative Al. Generative Al is poised to be the most transformational
technology of our time, and we believe our strategic collaboration with Anthropic will
further improve our customers’ experiences, and look forward to what’s next.”

As The Information reported:

Some antitrust hard-liners might attack this deal as one that strengthens AWS, already
the cloud leader. But Al startups like Anthropic can’t afford to go it alone. And the more

87 See, e.g., Eze Vidra, Is Generative Al the Biggest Platform Shift Since Cloud and Mobile?, VC CAFE (Mar. 6, 2023),
https://www.vccafe.com/2023/03/06/is-generative-ai-the-biggest-platform-shift-since-cloud-and-mobile; see also, OpenAl and
Apple Announce Partnership to Integrate ChatGPT into Apple Experiences, OPENAI (Jun. 10, 2024),
https://openai.com/index/openai-and-apple-announce-partnership (“Apple is integrating ChatGPT into experiences within
iOS, iPadOS, and macOS, allowing users to access ChatGPT’s capabilities—including image and document understanding—
without needing to jump between tools.”); Yusuf Mehdi, Reinventing Search with a New Al-powered Microsoft Bing and Edge, Your
Copilot for the Web, MICROSOFT OFFICIAL BLOG (Feb. 7, 2023), https://blogs.microsoft.com/blog/2023/02/07/reinventing-
search-with-a-new-ai-powered-microsoft-bing-and-edge-your-copilot-for-thesweb (“ Al will fundamentally change every software

category, starting with the largest category of all - search,’ said Satya Nadella, Chairman and CEO, Microsoft. ‘Today, we're
launching Bing and Edge powered by Al copilot and chat, to help people get more from search and the web.””).

8 See, e.g., Amazon and Anthropic Deepen Their Shared Commitment to Advancing Generative Al, AMAZON (Mar. 27, 2024),
https://www.aboutamazon.com/news/company-news/amazon-anthropic-ai-investment (“Global organizations of all sizes,
across virtually every industry, are already using Amazon Bedrock to build their generative Al applications with Anthropic’s
Claude AL They include ADP, Amdocs, Bridgewater Associates, Broadridge, CelcomDigi, Clariant, Cloudera, Dana-Farber
Cancer Institute, Degas Ltd., Delta Air Lines, Druva, Enverus, Genesys, Genomics England, GoDaddy, HappyFox, Intuit,
KT, LivTech, Lonely Planet, LexisNexis Legal & Professional, M1 Finance, Netsmart, Nexxiot, Parsyl, Perplexity Al, Pfizer,
the PGA TOUR, Proto Hologram, Ricoh USA, Rocket Companies, and Siemens.”).

% Ownership of another firm’s assets is widely seen as a solution to contractual incompleteness. See, e.g., Sanford ].
Grossman & Oliver D. Hart, The Costs and Benefits of Ownership: A Theory of Vertical and Lateral Integration, 94 J. POLIT. ECON.
691, 716 (1986), (“When it is too costly for one party to specify a long list of the particular rights it desires over another
party's assets, then it may be optimal for the first party to purchase all rights except those specifically mentioned in the
contract. Ownership is the purchase of these residual rights of control.”).

% See Amazon, supra note 88.
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common-sense interpretation is that Amazon’s backing of Anthropic is helping to
maintain competition in the Al market, not squelch it.”!

Empirical evidence supports this procompetitive interpretation of Al partnerships. Discussing the
difference between corporate venture capital and independent venture capital, Fatima Shuwaikh
and Emmanuelle Dubocage found that:

New ventures often lack the necessary resources and expertise to innovate on their own.
The assistance of their parent companies provides access to complementary knowledge
and resources to raise their chances of survival and of innovation success. While
corporate investors share several behaviors with IVC [independent venture capital], the
latter lack the comprehensive collection of complementary firm resources that corporate
investors have. Examples of these resources are the involvement of in-house specialists,
manufacturing positions, information and marketing and regulatory experts. These
complementary resources may provide CVC [corporate venture capitall-backed
companies with new knowledge of the business and technology used by the corporate
investor, a dimension which is lacking in IVC.?* (Citations omitted.)

Distribution is also an important factor. Riitta Katila, Jeff D. Rosenberger, and Kathleen M.
Eisenhardt find that, because new firms rarely have access to all the resources needed for the effective
commercialization of their products and services, they are more open to investment from corporate

investors with complementary resources (even though that risks “appropriation”).”’

New firms that need complementary resources (e.g., manufacturing, a sales force, and
branding) can potentially use funding relationships to harness such resources from
investing corporations.”?

They also quote research finding that “new firms accelerate product development, are more
innovative, and have more rapid IPOs when they have ties with established firms (Eisenhardt and
Schoonhoven, 1996; Stuart, Hoang, and Hybels, 1999; Baum, Calabrese, and Silverman, 2000).”*

! Martin Peers, Anthropic Keeps Amazon in Al Contest, THE INFORMATION (Nov. 22, 2024),

https://www.theinformation.com/articles/anthropic-keeps-amazon-in-ai-contest.

%2 Fatima Shuwaikh & Emmanuelle Dubocage, Access to the Corporate Investors’ Complementary Resources: A Leverage for

Innovation in Biotech Venture Capital-Backed Companies, TECHNOLOGICAL FORECASTING & SOCIAL CHANGE (Feb. 2022), at 1-
2.

% Riitta Katila, Jeff D. Rosenberger, & Kathleen M. Eisenhardt, Swimming with Sharks: Technology Ventures, Defense Mechanisms
and Corporate Relationships, 53 ADM. SCI. Q. 53 (2008), 295.

*1d.
»1d., at 326.
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There are also examples of these kinds of investments outside digital markets. In 2009, for instance,
Daimler acquired a nearly 10% stake in Tesla. Beyond much needed cash, the deal also brought
Tesla know-how and legitimacy from a legacy automotive brand.”

C. Widespread Benefits

The efficiencies described above don’t only benefit the firms involved in Al partnerships, but can
be expected to have knock-on effects for innovation and competition in generative-Al markets.
Indeed, a leading firm like OpenAl might welcome the prospect of competition authorities blocking
potential funding for one of its rivals. It might also stand to benefit if incumbent tech firms were
prevented from rapidly expanding their generative-Al capacities via partnerships with other Al
startups. In short, preventing Al startups from obtaining funding from big tech platforms might not
only arrest those startups’ growth, but also harm long-term competition in burgeoning Al fields.

The motion that Anthropic filed in the lawsuit brought by the DOJ and 47 states against Google for
alleged monopolization in the search market seems to confirm this hypothesis. After U.S. District
Court Judge Amit Mehta found Google liable for monopolizing the market, the DOJ suggested as
part of its initial proposed final judgment’ that Google be barred from investing in Al companies.
In response to that request, Anthropic—the developer of Claude, an LLM that competes with
Google’s Gemini, Open Al’s ChatGPT, and Meta’s Llama, among others—asked to protect its

interests as an amicus. In its motion, Anthropic noted that:

To help it compete with larger and better-funded rivals, Anthropic has sought
investments from a variety of partners—including Google, which has about a [redacted]
stake in Anthropic on a fully diluted basis, and just over [redacted] of outstanding shares.
While those investments are significant to Anthropic’s ability to remain competitive,
they do not give Google any ability to control Anthropic.”

Courtimposed remedies that would require a big-tech firm to terminate its relationship with an Al
startup would have effects similar to aggressive merger-control enforcement blocking the Al
partnerships discussed herein. It would, as Anthropic explained, harm both the company and

% Von Christopher Palmeri & John Carey, Daimler Takes 10 Percent Stake in Tesla, SPIEGEL ONLINE INT'L (May 20, 2009),
https://www.spiegel.de/international/business/dreams-of-an-electric-sedan-daimler-takes-10-percent-stake-in-tesla-a-

625944 html.

°T Plaintiff’s Initial Proposed Final Judgement, 1062-1, United States et al. v. Google, No. 1:20-cv-0310-APM (D.D.C. Nov. 11,
2024), https://www.justice.gov/atr/media/1378036/dl. A revised version was presented in March 2025. In the revised
version, the DOJ refrained from proposing any divestiture or future investing ban on Al products: “In contrast, evidence
gleaned from remedies discovery indicates a risk that prohibiting Google from owning or acquiring any investment or
interest in any search or search text ad rival, search distributor, or rival query-based Al product or ads technology could cause
unintended consequences in the evolving Al space. Plaintiffs are no longer advocating for this specific remedy; however, they

continue to be concerned about Google’s potential to use its sizable capital to exercise influence in Al companies.” See
Executive Summary of Plaintiff’s Revised Proposed Final Judgement, 1184, United States et al. v. Google, No. 1:20-cv-0310-
APM (D.D.C. Mar. 7, 2025), https://www.justice.cov/atr/media/1392606/dl.

% Memorandum of Law in Support of Anthropic PBC’s Motion for Leave to Participate as Amicus Curiae, 1165-1, United
States of America et al. v. Google, No. 1:20-cv-0310-APM (D.D.C. Feb. 14, 2025), at 5.
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competition more generally, with negatively effects for Anthropic’s ability to develop new products
and remain competitive.” This, in turn, would “increase the market power of Anthropic’s much
larger rivals, creating the very injury to competition that Plaintiffs seek to address.”'™

It shouldn’t be neglected that most, if not all, Al partnerships are between “complements” (i.e.,
software and cloud infrastructure, software and hardware, or software that improves other software),
which tend to create efficiencies. Herbert Hovenkamp applies this reasoning to mergers, but it is
possible to assume it holds for any vertical integration:

When courts speak of “synergies” that might result from a merger they are speaking
about the union of complementary products or processes.

Not many horizontal mergers that are prima facie unlawful are exonerated by an efficiency

defense. That should be less true for mergers of complementary products, where the

prospect of beneficial gains is much greater, and of harms smaller.” !

Daniel Sokol makes a similar argument, specifically about the technology sector:

For the past thirty years, antitrust literature has largely ignored the significant literature
within strategy related to vertical integration in the technology setting. Overall, this
literature shows the important efficiency enhancing effects of vertical mergers. These
mergers are largely complementary, combining the strengths of the acquiring firm in
process innovation with the product innovation of the target firms.”'*

It could therefore be concluded that, even if they are not mergers in a legal sense, Al partnerships
are a type of vertical integration that can generally be expected to create efficiencies and, therefore,
to increase competition.

IV. Conclusion

While it is reasonable to think that certain partnerships between “big tech” companies and Al
startups could generate risks to competition, subjecting these agreements to special scrutiny, or
investigating operations that normally “fly under the radar” of international merger-control
procedures, may not be the best use of competition agencies’ scarce resources. Furthermore, as we
have explained, these operations can serve to boost competition by allowing new entrants in Al
markets to challenge incumbent tech platform incumbents. Al partnerships are generally a positive
trend.

*1d., at 6.
100 ld

% Herbert Hovenkamp, Mergers of Complements (U. of Penn. Inst. for Law & Econ. Research Paper No. 24-12, Mar. 15,
2024), https://ssrn.com/abstract=4754460, at 8.

12D, Daniel Sokol, Vertical Mergers and Entrepreneurial Exit, 70 FLA. L. REV. 1357, 1371 (2018).
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Moreover, while big tech firms might theoretically have anticompetitive reasons to invest in Al start-
ups, there are also benign explanations to shift from acquisitions to partnerships. Indeed, startups
often prefer not to sell, as they wish to remain independent and agile. The threat of merger-control
intervention might also influence the cost-benefit analysis involved in a potential acquisition. If large
digital platforms choose strategic partnerships, rather than acquisitions, expanding antitrust law to
scrutinize these could amount to saying: “damned if you buy, damned if you don’t.”
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