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Abstract 

Sherlocking refers to an online platform’s use of nonpublic third-party business data to 
improve its own business decisions—for instance, by mimicking the successful products and 
services of edge providers. Such a strategy emerges as a form of self-preferencing and, as 
with other theories about preferential access to data, it has been targeted by some 
policymakers and competition authorities due to the perceived competitive risks 
originating from the dual role played by hybrid platforms (acting as both referees governing 
their platforms, and players competing with the business they host). This paper investigates 
the competitive implications of sherlocking, maintaining that an outright ban is 
unjustified. First, the paper shows that, by aiming to ensure platform neutrality, such a 
prohibition would cover scenarios (i.e., the use of nonpublic third-party business data to 
calibrate business decisions in general, rather than to adopt a pure copycat strategy) that 
should be analyzed separately. Indeed, in these scenarios, sherlocking may affect different 
forms of competition (inter-platform v. intra-platform competition). Second, the paper 
argues that, in either case, the practice’s anticompetitive effects are questionable and that 
the ban is fundamentally driven by a bias against hybrid and vertically integrated players.  

  

 
* Giuseppe Colangelo is the Jean Monnet Professor of EU Innovation Policy and an associate professor of law 
and economics at the University of Basilicata; a Transatlantic Technology Law Forum (TTLF) Fellow at Stanford 
Law School and the University of Vienna; and an academic affiliate of the International Center for Law & 
Economics (ICLE). The ideas expressed here are the author's own and do not necessarily reflect the views of 
ICLE’s advisors, affiliates, or supporters. 
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I. Introduction 

The dual role some large digital platforms play (as both intermediary and trader) has gained 
prominence among the economic arguments used to justify the recent wave of regulation 
hitting digital markets around the world. Many policymakers have expressed concern about 
potential conflicts of interest among companies that have adopted this hybrid model and 
that also control important gateways for business users. In other words, the argument goes, 
some online firms act not only as regulators who set their platforms’ rules and as referees 
who enforce those rules, but also as market players who compete with their business users. 
This raises the fear that large platforms could reserve preferential treatment for their own 
services and products, to the detriment of downstream rivals and consumers. That, in turn, 
has led to calls for platform-neutrality rules.  

Toward this aim, essentially all of the legislative initiatives undertaken around the world in 
recent years to enhance competition in digital markets have included anti-discrimination 
provisions that target various forms of self-preferencing. Self-preferencing, it has been said, 
serves as the symbol of the current competition-policy zeitgeist in digital markets.1 Indeed, 
this conduct is considered functional to leveraging strategies that would grant gatekeepers 
the chance to entrench their power in core markets and extend it into associated markets.2  

Against this background, so-called “sherlocking” has emerged as one form of self-
preferencing. The term was coined roughly 20 years ago, after Apple updated its own app 
Sherlock (a search tool on its desktop-operating system) to mimic a third-party application 
called Watson, which was created by Karelia Software to complement the Apple tool’s 
earlier version.3 According to critics of self-preferencing generally and sherlocking in 
particular, biased intermediation and related conflicts of interest allow gatekeepers to 
exploit their preferential access to business users’ data to compete against them by 
replicating successful products and services. The implied assumption is that this strategy is 
relevant to competition policy, even where no potential intellectual-property rights (IPRs) 
are infringed and no slavish imitation sanctionable under unfair-competition laws is 
detected. Indeed, under such theories, sherlocking would already be prevented by the 
enforcement of these rules.  

 
1 Giuseppe Colangelo, Antitrust Unchained: The EU’s Case Against Self-Preferencing, 72 GRUR INTERNATIONAL 538 
(2023). 
2 Jacques Crémer, Yves-Alexandre de Montjoye, & Heike Schweitzer, Competition Policy for the Digital Era (2019), 
7, https://op.europa.eu/en/publication-detail/-/publication/21dc175c-7b76-11e9-9f05-01aa75ed71a1/language-
en (all links last accessed 3 Jan. 2024); UK Digital Competition Expert Panel, Unlocking Digital Competition, 
(2019) 58, available at 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/785547/un
locking_digital_competition_furman_review_web.pdf. 
3 You’ve Been Sherlocked, THE ECONOMIST (2012), https://www.economist.com/babbage/2012/07/13/youve-
been-sherlocked. 

https://op.europa.eu/en/publication-detail/-/publication/21dc175c-7b76-11e9-9f05-01aa75ed71a1/language-en
https://op.europa.eu/en/publication-detail/-/publication/21dc175c-7b76-11e9-9f05-01aa75ed71a1/language-en
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/785547/unlocking_digital_competition_furman_review_web.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/785547/unlocking_digital_competition_furman_review_web.pdf
https://www.economist.com/babbage/2012/07/13/youve-been-sherlocked
https://www.economist.com/babbage/2012/07/13/youve-been-sherlocked
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To tackle perceived misuse of gatekeepers’ market position, the European Union’s Digital 
Markets Act (DMA) introduced a ban on sherlocking.4 Similar concerns have also 
motivated requests for intervention in the United States,5 Australia,6 and Japan.7 In seeking 
to address at least two different theories of gatekeepers’ alleged conflicts of interest, these 
proposed bans on exploiting access to business users’ data are not necessarily limited to the 
risk of product imitation, but may include any business decision whatsoever that a platform 
may make while relying on that data.  

In parallel with the regulatory initiatives, the conduct at-issue has also been investigated in 
some antitrust proceedings, which appear to seek the very same twofold goal. In particular, 
in November 2020, the European Commission sent a statement of objections to Amazon 
that argued the company had infringed antitrust rules through the systematic use of 
nonpublic business data from independent retailers who sell on the Amazon online 
marketplace in order to benefit Amazon’s own retail business, which directly competes with 
those retailers.8 A similar investigation was opened by the UK Competition and Markets 
Authority (CMA) in July 2022.9 

Further, as part of the investigation opened into Apple’s App Store rule requiring 
developers to use Apple’s in-app purchase mechanism to distribute paid apps and/or paid 
digital content, the European Commission also showed interest in evaluating whether 
Apple’s conduct might disintermediate competing developers from relevant customer data, 
while Apple obtained valuable data about those activities and its competitors’ offers.10 The 
European Commission and UK CMA likewise launched an investigation into Facebook 

 
4 Regulation (EU) 2022/1925 on contestable and fair markets in the digital sector and amending Directives (EU) 
2019/1937 and (EU) 2020/1828 (Digital Markets Act) (2022), OJ L 265/1, Article 6(2).  
5 U.S. S. 2992, American Innovation and Choice Online Act (AICOA) (2022), Section 3(a)(6), available at 
https://www.klobuchar.senate.gov/public/_cache/files/b/9/b90b9806-cecf-4796-89fb-
561e5322531c/B1F51354E81BEFF3EB96956A7A5E1D6A.sil22713.pdf. See also U.S. House of Representatives, 
Subcommittee on Antitrust, Commercial, and Administrative Law, Investigation of Competition in Digital Markets, 
Majority Staff Reports and Recommendations (2020), 164, 362-364, 378, available at https://democrats-
judiciary.house.gov/uploadedfiles/competition_in_digital_markets.pdf. 
6 Australian Competition and Consumer Commission, Digital Platform Services Inquiry Report on Regulatory Reform 
(2022), 125, https://www.accc.gov.au/about-us/publications/serial-publications/digital-platform-services-inquiry-
2020-2025/digital-platform-services-inquiry-september-2022-interim-report-regulatory-reform. 
7 Japan Fair Trade Commission, Market Study Report on Mobile OS and Mobile App Distribution (2023), 
https://www.jftc.go.jp/en/pressreleases/yearly-2023/February/230209.html. 
8 European Commission, 10 Nov. 2020, Case AT.40462, Amazon Marketplace; see Press Release, Commission Sends 
Statement of Objections to Amazon for the Use of Non-Public Independent Seller Data and Opens Second Investigation into 
Its E-Commerce Business Practices, EUROPEAN COMMISSION (2020), 
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2077.  
9 Press Release, CMA Investigates Amazon Over Suspected Anti-Competitive Practices, UK COMPETITION AND 

MARKETS AUTHORITY (2022), https://www.gov.uk/government/news/cma-investigates-amazon-over-suspected-
anti-competitive-practices. 
10 European Commission, 16 Jun. 2020, Case AT.40716, Apple - App Store Practices. 

https://www.klobuchar.senate.gov/public/_cache/files/b/9/b90b9806-cecf-4796-89fb-561e5322531c/B1F51354E81BEFF3EB96956A7A5E1D6A.sil22713.pdf
https://www.klobuchar.senate.gov/public/_cache/files/b/9/b90b9806-cecf-4796-89fb-561e5322531c/B1F51354E81BEFF3EB96956A7A5E1D6A.sil22713.pdf
https://democrats-judiciary.house.gov/uploadedfiles/competition_in_digital_markets.pdf
https://democrats-judiciary.house.gov/uploadedfiles/competition_in_digital_markets.pdf
https://www.accc.gov.au/about-us/publications/serial-publications/digital-platform-services-inquiry-2020-2025/digital-platform-services-inquiry-september-2022-interim-report-regulatory-reform
https://www.accc.gov.au/about-us/publications/serial-publications/digital-platform-services-inquiry-2020-2025/digital-platform-services-inquiry-september-2022-interim-report-regulatory-reform
https://www.jftc.go.jp/en/pressreleases/yearly-2023/February/230209.html
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2077
https://www.gov.uk/government/news/cma-investigates-amazon-over-suspected-anti-competitive-practices
https://www.gov.uk/government/news/cma-investigates-amazon-over-suspected-anti-competitive-practices
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Marketplace, with accusations that Meta used data gathered from advertisers in order to 
compete with them in markets where the company is active, such as classified ads.11 

There are two primary reasons these antitrust proceedings are relevant. First, many of the 
prohibitions envisaged in regulatory interventions (e.g., DMA) clearly took inspiration from 
the antitrust investigations, thus making it important to explore the insights that 
competition authorities may provide to support an outright ban. Second, given that 
regulatory intervention will be implemented alongside competition rules (especially in 
Europe) rather than displace them,12 sherlocking can be assessed at both the EU and 
national level against dominant players that are not eligible for “gatekeeper” designation 
under the DMA. For those non-gatekeeper firms, the practice may still be investigated by 
antitrust authorities and assessed before courts, aside from the DMA’s per se prohibition. 
And, of course, investigations and assessments of sherlocking could also be made even in 
those jurisdictions where there isn’t an outright ban.       

The former sis well-illustrated by the German legislature’s decision to empower its national 
competition authority with a new tool to tackle abusive practices that are similar and 
functionally equivalent to the DMA.13 Indeed, as of January 2021, the Bundeskartellamt 
may identify positions of particular market relevance (undertakings of “paramount 
significance for competition across markets”) and assess their possible anticompetitive 
effects on competition in those areas of digital ecosystems in which individual companies 
may have a gatekeeper function. Both the initiative’s aims and its list of practices are similar 
to the DMA. They are distinguished primarily by the fact that the German list is exhaustive, 
and the practices at-issue are not prohibited per se, but are subject to a reversal of the burden 
of proof, allowing firms to provide objective justifications. For the sake of this analysis, 
within the German list, one provision prohibits designated undertakings from “demanding 
terms and conditions that permit … processing data relevant for competition received from 
other undertakings for purposes other than those necessary for the provision of its own 
services to these undertakings without giving these undertakings sufficient choice as to 
whether, how and for what purpose such data are processed.”14  

Unfortunately, none of the above-mentioned EU antitrust proceedings have concluded 
with a final decision that addresses the merits of sherlocking. This precludes evaluating 
whether the practice would have survived before the courts. Regarding the Apple 

 
11 Press Release, Commission Sends Statement of Objections to Meta over Abusive Practices Benefiting Facebook 
Marketplace, EUROPEAN COMMISSION (2022), 
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_7728; Press Release, CMA Investigates Facebook’s 
Use of Ad Data, UK Competition and Markets Authority (2021), https://www.gov.uk/government/news/cma-
investigates-facebook-s-use-of-ad-data. 
12 DMA, supra note 4, Recital 10 and Article 1(6). 
13 GWB Digitalization Act, 18 Jan. 2021, Section 19a. On risks of overlaps between the DMA and the 
competition law enforcement, see Giuseppe Colangelo, The European Digital Markets Act and Antitrust Enforcement: 
A Liaison Dangereuse, 47 EUROPEAN LAW REVIEW 597. 
14 GWB, supra note 13, Section 19a (2)(4)(b). 

https://ec.europa.eu/commission/presscorner/detail/en/ip_22_7728
https://www.gov.uk/government/news/cma-investigates-facebook-s-use-of-ad-data
https://www.gov.uk/government/news/cma-investigates-facebook-s-use-of-ad-data
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investigation, the European Commission dropped the case over App Store rules and issued 
a new statement of objections that no longer mentions sherlocking.15 Further, the 
European Commission and the UK CMA accepted the commitments offered by Amazon 
to close those investigations.16 The CMA likewise accepted the commitments offered by 
Meta.17 

Those outcomes can be explained by the DMA’s recent entry into force. Indeed, because 
of the need to comply with the new regulation, players designated as gatekeepers likely have 
lost interest in challenging antitrust investigations that target the very same conduct 
prohibited by the DMA.18 After all, given that the DMA does not allow any efficiency 
defense against the listed prohibitions, even a successful appeal against an antitrust decision 
would be a pyrrhic victory. From the opposite perspective, the same applies to the European 
Commission, which may decide to save time, costs, and risks by dropping an ongoing case 
against a company designated as a gatekeeper under the DMA, knowing that the conduct 
under investigation will be prohibited in any case.  

Nonetheless, despite the lack of any final decision on sherlocking, these antitrust 
assessments remain relevant. As already mentioned, the DMA does not displace 
competition law and, in any case, dominant platforms not designated as gatekeepers under 
the DMA still may face antitrust investigations over sherlocking. This applies even more 
for jurisdictions, such as the United States, that are evaluating DMA-like legislative 
initiatives (e.g., the American Innovation and Choice Online Act, or “AICOA”). 

Against this background, drawing on recent EU cases, this paper questions the alleged 
anticompetitive implications of sherlocking, as well as claims that the practice fails to 
comply with existing antitrust rules.  

First, the paper illustrates that prohibitions on the use of nonpublic third-party business 
data would cover two different theories that should be analyzed separately. Whereas a 
broader case involves all the business decisions adopted by a dominant platform because 
of such preferential access (e.g., the launch of new products or services, the development or 
cessation of existing products or services, the calibration of pricing and management 

 
15 Press Release, Commission Sends Statement of Objections to Apple Clarifying Concerns over App Store Rules for Music 
Streaming Providers, EUROPEAN COMMISSION (2023), 
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_1217. 
16 European Commission, 20 Dec. 2022, Case AT.40462; Press Release, Commission Accepts Commitments by 
Amazon Barring It from Using Marketplace Seller Data, and Ensuring Equal Access to Buy Box and Prime, EUROPEAN 

COMMISSION (2022), https://ec.europa.eu/commission/presscorner/detail/en/ip_22_7777; UK Competition 
and Markets Authority, 3 Nov. 2023, Case No. 51184, https://www.gov.uk/cma-cases/investigation-into-
amazons-marketplace. 
17 UK Competition and Markets Authority, 3 Nov. 2023, Case AT.51013, https://www.gov.uk/cma-
cases/investigation-into-facebooks-use-of-data. 
18 See, e.g., Gil Tono & Lewis Crofts (2022), Amazon Data Commitments Match DMA Obligations, EU’s Vestager Say, 
MLEX (2022), https://mlexmarketinsight.com/news/insight/amazon-data-commitments-match-dma-obligation-eu-
s-vestager-says (reporting that Commissioner Vestager stated that Amazon’s data commitments definitively appear 
to match what would be asked within the DMA). 

https://ec.europa.eu/commission/presscorner/detail/en/ip_23_1217
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_7777
https://www.gov.uk/cma-cases/investigation-into-amazons-marketplace
https://www.gov.uk/cma-cases/investigation-into-amazons-marketplace
https://www.gov.uk/cma-cases/investigation-into-facebooks-use-of-data
https://www.gov.uk/cma-cases/investigation-into-facebooks-use-of-data
https://mlexmarketinsight.com/news/insight/amazon-data-commitments-match-dma-obligation-eu-s-vestager-says
https://mlexmarketinsight.com/news/insight/amazon-data-commitments-match-dma-obligation-eu-s-vestager-says
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systems), a more specific case deals solely with the adoption of a copycat strategy. By 
conflating these theories in support of a blanket ban that condemns any use of nonpublic 
third-party business data, EU antitrust authorities are fundamentally motivated by the same 
policy goal pursued by the DMA—i.e., to impose a neutrality regime on large online 
platforms. The competitive implications differ significantly, however, as adopting copycat 
strategies may only affect intra-brand competition, while using said data to improve other 
business decisions could also affect inter-platform competition. 

Second, the paper shows that, in both of these scenarios, the welfare effects of sherlocking 
are unclear. Notably, exploiting certain data to better understand the market could help a 
platform to develop new products and services, to improve existing products and services, 
or more generally to be more competitive with respect to both business users and other 
platforms. As such outcomes would benefit consumers in terms of price and quality, any 
competitive advantage achieved by the hybrid platform could be considered unlawful only 
if it is not achieved on the merits. In a similar vein, if sherlocking is used by a hybrid 
platform to deliver replicas of its business users’ products and services, that would likely 
provide short-term procompetitive effects benefitting consumers with more choice and 
lower prices. In this case, the only competitive harm that would justify an antitrust 
intervention resides in (uncertain) negative long-term effects on innovation. 

As a result, in any case, an outright ban of sherlocking, such as is enshrined in the DMA, 
is economically unsound since it would clearly harm consumers.  

The paper is structured as follows. Section II describes the recent antitrust investigations 
of sherlocking, illustrating the various scenarios that might include the use of third-party 
business data. Section III investigates whether sherlocking may be considered outside the 
scope of competition on the merits for bringing competitive advantages to platforms solely 
because of their hybrid business model. Section IV analyzes sherlocking as a copycat strategy 
by investigating the ambiguous welfare effects of copying in digital markets and providing 
an antitrust assessment of the practice at issue. Section V concludes. 

II. Antitrust Proceedings on Sherlocking: Platform Neutrality and 
Copycat Competition 

Policymakers’ interest in sherlocking is part of a larger debate over potentially unfair 
strategies that large online platforms may deploy because of their dual role as an 
unavoidable trading partner for business users and a rival in complementary markets.  

In this scenario, as summarized in Table 1, the DMA outlaws sherlocking, establishing that 
to “prevent gatekeepers from unfairly benefitting from their dual role,”19 they are restrained 
from using, in competition with business users, “any data that is not publicly available that 
is generated or provided by those business users in the context of their use of the relevant 
core platform services or of the services provided together with, or in support of, the 

 
19 DMA, supra note 4, Recital 46. 
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relevant core platform services, including data generated or provided by the customers of 
those business users.”20 Recital 46 further clarifies that the “obligation should apply to the 
gatekeeper as a whole, including but not limited to its business unit that competes with the 
business users of a core platform service.”  

A similar provision was included in the American Innovation and Choice Online Act 
(AICOA), which was considered, but not ultimately adopted, in the 117th U.S. Congress. 
AICOA, however, would limit the scope of the ban to the offer of products or services that 
would compete with those offered by business users.21 Concerns about copycat strategies 
were also reported in the U.S. House of Representatives’ investigation of the state of 
competition in digital markets as supporting the request for structural-separation remedies 
and line-of-business restrictions to eliminate conflicts of interest where a dominant 
intermediary enters markets that place it in competition with dependent businesses.22 
Interestingly, however, in the recent complaint filed by the U.S. Federal Trade Commission 
(FTC) and 17 state attorneys general against Amazon that accuses the company of having 
deployed an interconnected strategy to block off every major avenue of competition 
(including price, product selection, quality, and innovation), there is no mention of 
sherlocking among the numerous unfair practices under investigation.23 

Evaluating regulatory-reform proposals for digital markets, the Australian Competition and 
Consumer Commission (ACCC) also highlighted the risk of sherlocking, arguing that it 
could have an adverse effect on competition, notably on rivals’ ability to compete, when 
digital platforms exercise their strong market position to utilize nonpublic data to free ride 
on the innovation efforts of their rivals.24 Therefore, the ACCC suggested adopting service-
specific codes to address self-preferencing by, for instance, imposing data-separation 
requirements to restrain dominant app-store providers from using commercially sensitive 
data collected from the app-review process to develop their own apps.25  

Finally, on a comparative note, it is also useful to mention the proposals advanced by the 
Japanese Fair Trade Commission (JFTC) in its recent market-study report on mobile 
ecosystems.26 In order to ensure equal footing among competitors, the JFTC specified that 
its suggestion to prevent Google and Apple from using nonpublic data generated by other 

 
20 Id., Article 6(2) (also stating that, for the purposes of the prohibition, non-publicly available data shall include 
any aggregated and non-aggregated data generated by business users that can be inferred from, or collected 
through, the commercial activities of business users or their customers, including click, search, view, and voice 
data, on the relevant core platform services or on services provided together with, or in support of, the relevant 
core platform services of the gatekeeper). 
21 AICOA, supra note 5. 
22 U.S. House of Representatives, supra note 5; see also Lina M. Khan, The Separation of Platforms and Commerce, 
119 COLUMBIA LAW REVIEW 973 (2019). 
23 U.S. Federal Trade Commission, et al. v. Amazon.com, Inc., Case No. 2:23-cv-01495 (W.D. Wash., 2023). 
24 Australian Competition and Consumer Commission, supra note 6, 125. 
25 Id., 124. 
26 Japan Fair Trade Commission, supra note 7, 144. 
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developers’ apps aims at pursuing two purposes. Such a ban would, indeed, concern not 
only use of the data for the purpose of developing competing apps, products, and services, 
but also its use for developing their own apps, products, and services. 

TABLE 1: Legislative Initiatives and Proposals to Ban Sherlocking 

INITIATIVE/PROPOSAL SCOPE OF THE 
PROHIBITION 

GOAL 

EU DMA Any usage Platform neutrality with 
respect to business 

users; level playing field 
among rivals 

US AICOA bill Usage to offer products in 
competition with business 

users’ products 

Platform neutrality with 
respect to business 

users 
ACCC Report  Usage to free-ride off 

rivals’ innovation efforts 
Platform neutrality with 

respect to business 
users 

JFTC Report Any usage Platform neutrality with 
respect to business 

users; level playing field 
among rivals 

As previously anticipated, sherlocking recently emerged as an antitrust offense in three 
investigations launched by the European Commission and the UK CMA. 

In the first case, Amazon’s alleged reliance on marketplace sellers’ nonpublic business data 
has been claimed to distort fair competition on its platform and prevent effective 
competition. In its preliminary findings, the Commission argued that Amazon takes 
advantage of its hybrid business model, leveraging its access to nonpublic third-party sellers’ 
data (e.g., the number of ordered and shipped units of products; sellers’ revenues on the 
marketplace; the number of visits to sellers’ offers; data relating to shipping, to sellers’ past 
performance, and to other consumer claims on products, including the activated 
guarantees) to adjust its retail offers and strategic business decisions to the detriment of 
third-party sellers, which are direct competitors on the marketplace.27 In particular, the 
Commission was concerned that Amazon uses such data for its decision to start and end 
sales of a product, for its pricing system, for its inventory-planning and management system, 
and to identify third-party sellers that Amazon’s vendor-recruitment teams should approach 
to invite them to become direct suppliers to Amazon Retail. To address the data-use 
concern, Amazon committed not to use nonpublic data relating to, or derived from, 
independent sellers’ activities on its marketplace for its retail business and not to use such 
data for the purposes of selling branded goods, as well as its private-label products.28 

 
27 European Commission, supra note 8. But see also Amazon, Supporting Sellers with Tools, Insights, and Data (2021), 
https://www.aboutamazon.eu/news/policy/supporting-sellers-with-tools-insights-and-data (claiming that the 
company is just using aggregate (rather than individual) data: “Just like our third-party sellers and other retailers 
across the world, Amazon also uses data to run our business. We use aggregated data about customers’ experience 
across the store to continuously improve it for everyone, such as by ensuring that the store has popular items in 
stock, customers are finding the products they want to purchase, or connecting customers to great new products 
through automated merchandising.”) 
28 European Commission, supra note 16. 

https://www.aboutamazon.eu/news/policy/supporting-sellers-with-tools-insights-and-data
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A parallel investigation ended with similar commitments in the UK.29 According to the 
UK CMA, Amazon’s access to and use of nonpublic seller data could result in a competitive 
advantage for Amazon Retail arising from its operation of the marketplace, rather than 
from competition on the merits, and may lead to relevant adverse effects on competition. 
Notably, it was alleged this could result in a reduction in the scale and competitiveness of 
third-party sellers on the Amazon Marketplace; a reduction in the number and range of 
product offers from third-party sellers on the Amazon Marketplace; and/or less choice for 
consumers, due to them being offered lower quality goods and/or paying higher prices than 
would otherwise be the case.  

It is also worth mentioning that, by determining that Amazon is an undertaking of 
paramount significance for competition across markets, the Bundeskartellamt emphasized 
the competitive advantage deriving from Amazon’s access to nonpublic data, such as 
Glance Views, sales figures, sale quantities, cost components of products, and reorder 
status.30 Among other things, with particular regard to Amazon’s hybrid role, the 
Bundeskartellamt noted that the preferential access to competitively sensitive data “opens 
up the possibility for Amazon to optimize its own-brand assortment.”31 

A second investigation involved Apple and its App Store rule.32 According to the European 
Commission, the mandatory use of Apple’s own proprietary in-app purchase system (IAP) 
would, among other things, grant Apple full control over the relationship its competitors 
have with customers, thus disintermediating those competitors from customer data and 
allowing Apple to obtain valuable data about the activities and offers of its competitors.  

Finally, Meta faced antitrust proceedings in both the EU and the UK.33 The focus was on 
Facebook Marketplace—i.e., an online classified-ads service that allows users to advertise 
goods for sale. According to the European Commission and the CMA, Meta unilaterally 
imposes unfair trading conditions on competing online-classified ads services that advertise 
on Facebook or Instagram. These terms and conditions, which authorize Meta to use ads-
related data derived from competitors for the benefit of Facebook Marketplace, are 
considered unjustified, as they impose an unnecessary burden on competitors and only 
benefit Facebook Marketplace. The suspicion is that Meta has used advertising data from 
Facebook Marketplace competitors for the strategic planning, product development, and 
launch of Facebook Marketplace, as well as for Marketplace’s operation and improvement.  

Overall, these investigations share many features. The concerns about third-party business-
data use, as well as about other forms of self-preferencing, revolve around the competitive 
advantages that accrue to a dominant platform because of its dual role. Such advantages 

 
29 UK Competition and Markets Authority, supra notes 9 and 16. 
30 Bundeskartellamt, 5 Jul. 2022, Case B2-55/21, paras. 493, 504, and 518. 
31 Id., para. 536. 
32 European Commission, supra note 10. 
33 European Commission, supra note 11; UK Competition and Markets Authority, supra note 11. 
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are considered unfair, as they are not the result of the merits of a player, but derived purely 
and simply from its role as an important gateway to reach end users. Moreover, this access 
to valuable business data is not reciprocal. The feared risk is the marginalization of business 
users competing with gatekeepers on the gatekeepers’ platforms and, hence, the alleged 
harm to competition is the foreclosure of rivals in complementary markets (horizontal 
foreclosure).  

The focus of these investigations was well-illustrated by the European Commission’s 
decision on Amazon’s practice.34 The Commission’s concern was about the “data delta” 
that Amazon may exploit, namely the additional data related to third-party sellers’ listings 
and transactions that are not available to, and cannot be replicated by, the third-party sellers 
themselves, but are available to and used by Amazon Retail for its own retail operations.35 
Contrary to Amazon Retail—which, according to Commission’s allegations, would have full 
access to and would use such individual, real-time data of all its third-party sellers to 
calibrate its own retail decisions—sellers would have access only to their own individual 
listings and sales data. As a result, the Commission came to the (preliminary) conclusion 
that real-time access to and use of such volume, variety, and granularity of non-publicly 
available data from its retail competitors generates a significant competitive advantage for 
Amazon Retail in each of the different decisional processes that drive its retail operations.36 

On a closer look, however, while antitrust authorities seem to target the use of nonpublic 
third-party business data as a single theory of harm, their allegations cover two different 
scenarios along the lines of what has already been examined with reference to the 
international legislative initiatives and proposals. Indeed, the Facebook Marketplace case 
does not involve an allegation of copying, as Meta is accused of gathering data from its 
business users to launch and improve its ads service, instead of reselling goods and services. 

FIGURE 2: Sherlocking in Digital Markets 

 

 
34 European Commission, supra note 16. In a similar vein, see also UK Competition and Markets Authority, supra 
note 16, paras. 4.2-4.7. 
35 European Commission, supra note 16, para. 111. 
36 Id., para. 123. 
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As illustrated above in Figure 1, while the claim in the latter scenario is that the preferential 
data use would help dominant players calibrate business decisions in general, the former 
scenario instead involves the use of such data for a pure copycat strategy of an entire 
product or service, or some of its specific features. 

In both scenarios the aim of the investigations is to ensure platform neutrality. Accordingly, 
as shown by the accepted commitments, the envisaged solution for antitrust authorities is 
to impose  data-separation requirements to restrain dominant platforms from using third-
party commercially sensitive data. Putting aside that these investigations concluded with 
commitments from the firms, however, their chances of success before a court differ 
significantly depending on whether they challenge a product-imitation strategy, or any 
business decision adopted because of the “data delta.” 

A. Sherlocking and Unconventional Theories of Harm for 
Digital Markets 

Before analyzing how existing competition-law rules could be applied to the various 
scenarios involving the use of third-party business data, it is worth providing a brief 
overview of the framework in which the assessment of sherlocking is conducted. As 
competition in the digital economy is increasingly a competition among ecosystems,37 a 
lively debate has emerged on the capacity of traditional antitrust analysis to adequately 
capture the peculiar features of digital markets. Indeed, the combination of strong 
economies of scale and scope; indirect network effects; data advantages and synergies across 
markets; and portfolio effects all facilitate ecosystem development all contribute to making 
digital markets highly concentrated, prone to tipping, and not easily contestable.38 As a 
consequence, it’s been suggested that addressing these distinctive features of digital markets 
requires an overhaul of the antitrust regime. 

Such discussions require the antitrust toolkit and theories of harm to illustrate whether 
and how a particular practice, agreement, or merger is anticompetitive. Notably, at issue is 
whether traditional antitrust theories of harm are fit for purpose or whether novel theories 
of harm should be developed in response to the emerging digital ecosystems. The latter 
requires looking at the competitive impact of expanding, protecting, or strengthening an 
ecosystem’s position, and particularly whether such expansion serves to exploit a network 
of capabilities and to control access to key inputs and components.39 

 
37 Crémer, de Montjoye, & Schweitzer, supra note 2, 33-34. 
38 See, e.g., Marc Bourreau, Some Economics of Digital Ecosystems, OECD HEARING ON COMPETITION ECONOMICS 

OF DIGITAL ECOSYSTEMS (2020), https://www.oecd.org/daf/competition/competition-economics-of-digital-
ecosystems.htm; Amelia Fletcher, Digital Competition Policy: Are Ecosystems Different?, OECD HEARING ON 

COMPETITION ECONOMICS OF DIGITAL ECOSYSTEMS (2020). 
39 See, e.g., Cristina Caffarra, Matthew Elliott, & Andrea Galeotti, ‘Ecosystem’ Theories of Harm in Digital Mergers: 
New Insights from Network Economics, VOXEU (2023), https://cepr.org/voxeu/columns/ecosystem-theories-harm-
digital-mergers-new-insights-network-economics-part-1 (arguing that, in merger control, the implementation of an 
ecosystem theory of harm would require assessing how a conglomerate acquisition can change the network of 
capabilities (e.g., proprietary software, brand, customer-base, data) in order to evaluate how easily competitors can 

https://www.oecd.org/daf/competition/competition-economics-of-digital-ecosystems.htm
https://www.oecd.org/daf/competition/competition-economics-of-digital-ecosystems.htm
https://cepr.org/voxeu/columns/ecosystem-theories-harm-digital-mergers-new-insights-network-economics-part-1
https://cepr.org/voxeu/columns/ecosystem-theories-harm-digital-mergers-new-insights-network-economics-part-1
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A significant portion of recent discussions around developing novel theories of harm to 
better address the characteristics of digital-business models and markets has been devoted 
to the topic of merger control—in part a result of the impressive number of acquisitions 
observed in recent years.40 In particular, the focus has been on analyzing conglomerate 
mergers that involve acquiring a complementary or unrelated asset, which have 
traditionally been assumed to raise less-significant competition concerns. 

In this regard, an ecosystem-based theory seems to have guided the Bundeskartellamt in its 
assessment of Meta’s acquisition of Kustomer41 and by the CMA in Microsoft/Activision.42 
A more recent example is the European Commission’s decision to prohibit the proposed 
Booking/eTraveli merger, where the Commission explicitly noted that the transaction would 
have allowed Booking to expand its travel-services ecosystem.43 The Commission’s concerns 
were related primarily to the so-called “envelopment” strategy, in which a prominent 
platform within a specific market broadens its range of services into other markets where 
there is a significant overlap of customer groups already served by the platform.44 

Against this background, putative self-preferencing harms represent one of the European 
Commission’s primary (albeit contentious)45 attempts to develop new theories of harm 

 
obtain alternative assets to those being acquired); for a different view, see Geoffrey A. Manne & Dirk Auer, 
Antitrust Dystopia and Antitrust Nostalgia: Alarmist Theories of Harm in Digital Markets and Their Origins, 28 GEORGE 

MASON LAW REVIEW 1281(2021). 
40 See, e.g., Viktoria H.S.E. Robertson, Digital merger control: adapting theories of harm, (forthcoming) European 
Competition Journal; Caffarra, Elliott, & Galeotti, supra note 39; OECD, Theories of Harm for Digital Mergers 
(2023), available at www.oecd.org/daf/competition/theories-of-harm-for-digital-mergers-2023.pdf; 
Bundeskartellamt, Merger Control in the Digital Age – Challenges and Development Perspectives (2022), available at 
https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Diskussions_Hintergrundpapiere/2022/Worki
ng_Group_on_Competition_Law_2022.pdf?__blob=publicationFile&v=2; Elena Argentesi, Paolo Buccirossi, 
Emilio Calvano, Tomaso Duso, Alessia Marrazzo, & Salvatore Nava, Merger Policy in Digital Markets: An Ex Post 
Assessment, 17 JOURNAL OF COMPETITION LAW & ECONOMICS 95 (2021); Marc Bourreau & Alexandre de Streel, 
Digital Conglomerates and EU Competition Policy (2019), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3350512. 
41 Bundeskartellamt, 11 Feb. 2022, Case B6-21/22, 
https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Fallberichte/Fusionskontrolle/2022/B6-21-
22.html;jsessionid=C0837BD430A8C9C8E04D133B0441EB95.1_cid362?nn=4136442. 
42 UK Competition and Markets Authority, Microsoft / Activision Blizzard Merger Inquiry (2023), 
https://www.gov.uk/cma-cases/microsoft-slash-activision-blizzard-merger-inquiry. 
43 See European Commission, Commission Prohibits Proposed Acquisition of eTraveli by Booking (2023), 
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_4573 (finding that a flight product is a crucial 
growth avenue in Booking’s ecosystem, which revolves around its hotel online-travel-agency (OTA) business, as it 
would generate significant additional traffic to the platform, thus allowing Booking to benefit from existing 
customer inertia and making it more difficult for competitors to contest Booking’s position in the hotel OTA 
market). 
44 Thomas Eisenmann, Geoffrey Parker, & Marshall Van Alstyne, Platform Envelopment, 32 STRATEGIC 

MANAGEMENT JOURNAL 1270 (2011). 
45 See, e.g., Colangelo, supra note 1, and Pablo Ibáñez Colomo, Self-Preferencing: Yet Another Epithet in Need of 
Limiting Principles, 43 WORLD COMPETITION 417 (2020) (investigating whether and to what extent self-
preferencing could be considered a new standalone offense in EU competition law); see also European 
Commission, Digital Markets Act – Impact Assessment Support Study (2020), 294, 
https://op.europa.eu/en/publication-detail/-/publication/0a9a636a-3e83-11eb-b27b-01aa75ed71a1/language-en 

http://www.oecd.org/daf/competition/theories-of-harm-for-digital-mergers-2023.pdf
https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Diskussions_Hintergrundpapiere/2022/Working_Group_on_Competition_Law_2022.pdf?__blob=publicationFile&v=2
https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Diskussions_Hintergrundpapiere/2022/Working_Group_on_Competition_Law_2022.pdf?__blob=publicationFile&v=2
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3350512
https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Fallberichte/Fusionskontrolle/2022/B6-21-22.html;jsessionid=C0837BD430A8C9C8E04D133B0441EB95.1_cid362?nn=4136442
https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Fallberichte/Fusionskontrolle/2022/B6-21-22.html;jsessionid=C0837BD430A8C9C8E04D133B0441EB95.1_cid362?nn=4136442
https://www.gov.uk/cma-cases/microsoft-slash-activision-blizzard-merger-inquiry
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_4573
https://op.europa.eu/en/publication-detail/-/publication/0a9a636a-3e83-11eb-b27b-01aa75ed71a1/language-en
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built on conglomerate platforms’ ability to bundle services or use data from one market 
segment to inform product development in another.46 Originally formulated in the Google 
Shopping decision,47 the theory of harm of (leveraging through) self-preferencing has 
subsequently inspired the DMA, which targets different forms of preferential treatment, 
including sherlocking.  

In particular, it is asserting that platform may use self-preferencing to adopt a leveraging 
strategy with a twofold anticompetitive effect—that is, excluding or impeding rivals from 
competing with the platform (defensive leveraging) and extending the platform’s market 
power into associated markets (offensive leveraging). These goals can be pursued because 
of the unique role that some large digital platforms play. That is, they not only enjoy 
strategic market status by controlling ecosystems of integrated complementary products and 
services, which are crucial gateways for business users to reach end users, but they also 
perform a dual role as both a critical intermediary and a player active in complementors’ 
markets. Therefore, conflicts of interests may provide incentives for large vertically 
integrated platforms to favor their own products and services over those of their 
competitors.48 

The Google Shopping theory of harm, while not yet validated by the Court of Justice of the 
European Union (CJEU),49 has also found its way into merger analysis, as demonstrated by 
the European Commission’s recent assessment of iRobot/Amazon.50 In its statement of 
objections, the Commission argued that the proposed acquisition of iRobot may give 
Amazon the ability and incentive to foreclose iRobot’s rivals by engaging in several 
foreclosing strategies to prevent them from selling robot vacuum cleaners (RVCs) on 
Amazon’s online marketplace and/or at degrading such rivals’ access to that marketplace. 
In particular, the Commission found that Amazon could deploy such self-preferencing 
strategies as delisting rival RVCs; reducing rival RVCs’ visibility in both organic and paid 
results displayed in Amazon’s marketplace; limiting access to certain widgets or 

 
(raising doubts about the novelty of this new theory of harm, which seems similar to the well-established 
leveraging theories of harm of tying and bundling, and margin squeeze). 
46 European Commission, supra note 45, 16. 
47 European Commission, 27 Jun. 2017, Case AT.39740, Google Search (Shopping). 
48 See General Court, 10 Nov. 2021, Case T-612/17, Google LLC and Alphabet Inc. v. European Commission, 
ECLI:EU:T:2021:763, para. 155 (stating that the general principle of equal treatment obligates vertically 
integrated platforms to refrain from favoring their own services as opposed to rival ones; nonetheless, the ruling 
framed self-preferencing as discriminatory abuse). 
49 In the meantime, however, see Opinion of the Advocate General Kokott, 11 Jan. 2024, Case C-48/22 P, Google 
v. European Commission, ECLI:EU:C:2024:14, paras. 90 and 95 (arguing that the self-preferencing of which 
Google is accused constitutes an independent form of abuse, albeit one that exhibits some proximity to cases 
involving margin squeezing).  
50 European Commission, Commission Sends Amazon Statement of Objections over Proposed Acquisition of iRobot 
(2023), https://ec.europa.eu/commission/presscorner/detail/en/IP_23_5990. 

https://ec.europa.eu/commission/presscorner/detail/en/IP_23_5990
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commercially attractive labels; and/or raising the costs of iRobot’s rivals to advertise and 
sell their RVCs on Amazon’s marketplace.51 

Sherlocking belongs to this framework of analysis and can be considered a form of self-
preferencing, specifically because of the lack of reciprocity in accessing sensitive data.52 
Indeed, while gatekeeper platforms have access to relevant nonpublic third-party business 
data as a result of their role as unavoidable trading partners, they leverage this information 
exclusively, without sharing it with third-party sellers, thus further exacerbating an already 
uneven playing field.53 

III. Sherlocking for Competitive Advantage: Hybrid Business Model, 
Neutrality Regimes, and Competition on the Merits 

Insofar as prohibitions of sherlocking center on the competitive advantages that platforms 
enjoy because of their dual role—thereby allowing some players to better calibrate their 
business decisions due to their preferential access to business users’ data—it should be noted 
that competition law does not impose a general duty to ensure a level playing field.54 
Further, a competitive advantage does not, in itself, amount to anticompetitive foreclosure 
under antitrust rules. Rather, foreclosure must not only be proved (in terms of actual or 
potential effects) but also assessed against potential benefits for consumers in terms of price, 
quality, and choice of new goods and services.55  

Indeed, not every exclusionary effect is necessarily detrimental to competition.56 
Competition on the merits may, by definition, lead to the departure from the market or the 
marginalization of competitors that are less efficient and therefore less attractive to 
consumers from the point of view of, among other things, price, choice, quality or 

 
51 The same concerns and approach have been shared by the CMA, although it reached a different conclusion, 
finding that the new merged entity would not have incentive to self-preference its own branded RVCs: see UK 
Competition and Markets Authority, Amazon / iRobot Merger Inquiry - Clearance Decision (2023), paras. 160, 188, 
and 231, https://www.gov.uk/cma-cases/amazon-slash-irobot-merger-inquiry. 
52 See European Commission, supra note 45, 304.  
53 Id., 313-314 (envisaging, among potential remedies, the imposition of a duty to make all data used by the 
platform for strategic decisions available to third parties); see also Désirée Klinger, Jonathan Bokemeyer, Benjamin 
Della Rocca, & Rafael Bezerra Nunes, Amazon’s Theory of Harm, YALE UNIVERSITY THURMAN ARNOLD PROJECT 
(2020), 19, available at https://som.yale.edu/sites/default/files/2022-01/DTH-Amazon.pdf. 
54 Colangelo, supra note 1; see also Oscar Borgogno & Giuseppe Colangelo, Platform and Device Neutrality Regime: 
The New Competition Rulebook for App Stores?, 67 ANTITRUST BULLETIN 451 (2022). 
55 See Court of Justice of the European Union (CJEU), 12 May 2022, Case C-377/20, Servizio Elettrico Nazionale 
SpA v. Autorità Garante della Concorrenza e del Mercato, ECLI:EU:C:2022:379; 19 Apr. 2018, Case C-525/16, 
MEO v. Autoridade da Concorrência, ECLI:EU:C:2018:270; 6 Sep. 2017, Case C-413/14 P, Intel v. Commission, 
ECLI:EU:C:2017:632; 6 Oct. 2015, Case C-23/14, Post Danmark A/S v. Konkurrencerådet (Post Danmark II), 
ECLI:EU:C:2015:651; 27 Mar. 2012, Case C-209/10, Post Danmark A/S v Konkurrencera ̊det (Post Danmark I), 
ECLI: EU:C:2012:172; for a recent overview of the EU case law, see also Pablo Ibáñez Colomo, The (Second) 
Modernisation of Article 102 TFEU: Reconciling Effective Enforcement, Legal Certainty and Meaningful Judicial Review, 
SSRN (2023), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4598161. 
56 CJEU, Intel, supra note 55, paras. 133-134. 

https://www.gov.uk/cma-cases/amazon-slash-irobot-merger-inquiry
https://som.yale.edu/sites/default/files/2022-01/DTH-Amazon.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4598161
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innovation.57 Automatically classifying any conduct with exclusionary effects were as 
anticompetitive could well become a means to protect less-capable, less-efficient 
undertakings and would in no way protect more meritorious undertakings—thereby 
potentially hindering a market’s competitiveness.58 

As recently clarified by the CJEU regarding the meaning of “competition on the merits,” 
any practice that, in its implementation, holds no economic interest for a dominant 
undertaking except that of eliminating competitors must be regarded as outside the scope 
of competition on the merits.59 Referring to the cases of margin squeezes and essential 
facilities, the CJEU added that the same applies to practices that a hypothetical equally 
efficient competitor is unable to adopt because that practice relies on using resources or 
means inherent to the holding of such a dominant position.60 

Therefore, while antitrust cases on sherlocking set out to ensure a level playing field and 
platform neutrality, and therefore center on the competitive advantages that a platform 
enjoys because of its dual role, mere implementing a hybrid business model does not 
automatically put such practices outside the scope of competition on the merits. The only 
exception, according to the interpretation provided in Bronner, is the presence of an 
essential facility—i.e., an input whose access should be considered indispensable, as there 
are no technical, legal, or economic obstacles capable of making it impossible, or even 
unreasonably difficult, to duplicate it.61 

As a result, unless it is proved that the hybrid platform is an essential facility, sherlocking 
and other forms of self-preferencing cannot be considered prima facie outside the scope of 
competition on the merits, or otherwise unlawful. Rather, any assessment of sherlocking 
demands the demonstration of anticompetitive effects, which in turn requires finding an 
impact on efficient firms’ ability and incentive to compete. In the scenario at-issue, for 
instance, the access to certain data may allow a platform to deliver new products or services; 
to improve existing products or services; or more generally to compete more efficiently not 
only with respect to the platform’s business users, but also against other platforms. Such 
an increase in both intra-platform and inter-platform competition would benefit consumers 
in terms of lower prices, better quality, and a wider choice of new or improved goods and 
services—i.e., competition on the merits.62 

 
57 CJEU, Servizio Elettrico Nazionale, supra note 55, para. 73. 
58 Opinion of Advocate General Rantos, 9 Dec. 2021, Case C-377/20, Servizio Elettrico Nazionale SpA v. Autorità 
Garante della Concorrenza e del Mercato, ECLI:EU:C:2021:998, para. 45. 
59 CJEU, Servizio Elettrico Nazionale, supra note 55, para. 77. 
60 Id., paras. 77, 80, and 83. 
61 CJEU, 26 Nov.1998, Case C-7/97, Oscar Bronner GmbH & Co. KG v. Mediaprint Zeitungs- und Zeitschriftenverlag 
GmbH & Co. KG, Mediaprint Zeitungsvertriebsgesellschaft mbH & Co. KG and Mediaprint Anzeigengesellschaft mbH & 
Co. KG, ECLI:EU:C:1998:569. 
62 CJEU, Servizio Elettrico Nazionale, supra note 55, para. 85. 
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In Facebook Marketplace, the European Commission and UK CMA challenged the terms 
and conditions governing the provision of display-advertising and business-tool services to 
which Meta required its business customers to sign up.63 In their view, Meta abused its 
dominant position by imposing unfair trading conditions on its advertising customers, 
which authorized Meta to use ads-related data derived from the latter in a way that could 
afford Meta a competitive advantage on Facebook Marketplace that would not have arisen 
from competition on the merits. Notably, antitrust authorities argued that Meta’s terms 
and conditions were unjustified, disproportionate, and unnecessary to provide online 
display-advertising services on Meta’s platforms.  

Therefore, rather than directly questioning the platform’s dual role or hybrid business 
model, the European Commission and UK CMA decided to rely on traditional case law 
which considers unfair those clauses that are unjustifiably unrelated to the purpose of the 
contract, unnecessarily limit the parties’ freedom, are disproportionate, or are unilaterally 
imposed or seriously opaque.64 This demonstrates that, outside the harm theory of the 
unfairness of terms and conditions, a hybrid platform’s use of nonpublic third-party 
business data to improve its own business decisions is generally consistent with antitrust 
provisions. Hence, an outright ban would be unjustified. 

IV. Sherlocking to Mimic Business Users’ Products or Services 

The second, and more intriguing, sherlocking scenario is illustrated by the Amazon 
Marketplace investigations and regards the original meaning of sherlocking—i.e., where a 
data advantage is used by a hybrid platform to mimic its business users’ products or services. 

Where sherlocking charges assert that the practice allows some platforms to use business 
users’ data to compete against them by replicating their products or services, it should not 
be overlooked that the welfare effects of such a copying strategy are ambiguous. While the 
practice could benefit consumers in the short term by lowering prices and increasing 
choice, it may discourage innovation over the longer term if third parties anticipate being 
copied whenever they deliver successful products or services. Therefore, the success of an 
antitrust investigation essentially relies on demonstrating a harm to innovation that would 
induce business users to leave the market or stop developing their products and services. 
In other words, antitrust authorities should be able to demonstrate that, by allowing 

 
63 European Commission, supra note 11; UK Competition and Markets Authority, supra note 17, paras. 2.6, 4.3, 
and 4.7. 
64 See, e.g., European Commission, Case COMP D3/34493, DSD, para. 112 (2001) OJ L166/1; affirmed in GC, 
24 May 2007, Case T-151/01, DerGrünePunkt – Duales System DeutschlandGmbH v. European Commission, 
ECLI:EU:T:2007:154 and CJEU, 16 Jul. 2009, Case C-385/07 P, ECLI:EU:C:2009:456; European Commission, 
Case IV/31.043, Tetra Pak II, paras. 105–08, (1992) OJ L72/1; European Commission, Case IV/29.971, GEMA 
III, (1982) OJ L94/12; CJUE, 27 Mar. 1974, Case 127/73, Belgische Radio en Televisie e société belge des auteurs, 
compositeurs et éditeurs v. SV SABAM and NV Fonior, ECLI:EU:C:1974:25, para. 15; European Commission, Case 
IV/26.760, GEMA II, (1972) OJ L166/22; European Commission, Case IV/26.760, GEMA I, (1971) OJ 
L134/15. 
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dominant platforms to free ride on their business guests’ innovation efforts, sherlocking 
would negatively affect rivals’ ability to compete. 

A. The Welfare Effects of Copying 
The tradeoff between the short- and long-term welfare effects of copying has traditionally 
been analyzed in the context of the benefits and costs generated by intellectual-property 
protection.65 In particular, the economic literature investigating the optimal life of patents66 
and copyrights67 focuses on the efficient balance between dynamic benefits associated with 
innovation and the static costs of monopoly power granted by IPRs. 

More recently, product imitation has instead been investigated in the different scenario of 
digital markets, where dominant platforms adopting a hybrid business model may use third-
party sellers’ market data to design and promote their own products over their rivals’ 
offerings. Indeed, some studies report that large online platforms may attempt to protect 
their market position by creating “kill zones” around themselves—i.e., by acquiring, copying, 
or eliminating their rivals.68 In such a novel setting, the welfare effects of copying are 
assessed regardless of the presence and the potential enforcement of IPRs, but within a 
strategy aimed at excluding rivals by exploiting the dual role of both umpire and player to 
get preferential access to sensitive data and free ride on their innovative efforts.69 

Even in this context, however, a challenging tradeoff should be considered. Indeed, while 
in the short term, consumers may benefit from the platform’s imitation strategy in terms 
of lower prices and higher quality, they may be harmed in the longer term if third parties 
are discouraged from delivering new products and services. As a result, while there is 

 
65 See, e.g., Richard A. Posner, Intellectual Property: The Law and Economics Approach, 19 THE JOURNAL OF 

ECONOMIC PERSPECTIVES 57 (2005). 
66 See, e.g., Richard Gilbert & Carl Shapiro, Optimal Patent Length and Breadth, 21 THE RAND JOURNAL OF 

ECONOMICS 106 (1990); Pankaj Tandon, Optimal Patents with Compulsory Licensing, 90 JOURNAL OF POLITICAL 

ECONOMY 470 (1982); Frederic M. Scherer, Nordhaus' Theory of Optimal Patent Life: A Geometric Reinterpretation, 
62 AMERICAN ECONOMIC REVIEW 422 (1972); WILLIAM D. NORDHAUS, INVENTION, GROWTH, AND WELFARE: A 

THEORETICAL TREATMENT OF TECHNOLOGICAL CHANGE, Cambridge, MIT Press (1969). 
67 See, e.g., Hal R. Varian, Copying and Copyright, 19 THE JOURNAL OF ECONOMIC PERSPECTIVES 121 (2005); 
William R. Johnson, The Economics of Copying, 93 JOURNAL OF POLITICAL ECONOMY 158 (1985); Stephen Breyer, 
The Uneasy Case for Copyright: A Study of Copyright in Books, Photocopies, and Computer Programs, 84 HARVARD LAW 

REVIEW 281 (1970). 
68 Sai Krishna Kamepalli, Raghuram Rajan, & Luigi Zingales, Kill Zone, NBER Working Paper No. 27146 (2022), 
http://www.nber.org/papers/w27146; Massimo Motta & Sandro Shelegia, The “Kill Zone”: Copying, Acquisition 
and Start-Ups’ Direction of Innovation, Barcelona GSE Working Paper Series Working Paper No. 1253 (2021), 
https://bse.eu/research/working-papers/kill-zone-copying-acquisition-and-start-ups-direction-innovation; U.S. 
House of Representatives, Subcommittee on Antitrust, Commercial, and Administrative Law, supra note 8, 164; 
Stigler Committee for the Study of Digital Platforms, Market Structure and Antitrust Subcommittee (2019) 54, 
https://research.chicagobooth.edu/stigler/events/single-events/antitrust-competition-conference/digital-
platforms-committee; contra, see Geoffrey A. Manne, Samuel Bowman, & Dirk Auer, Technology Mergers and the 
Market for Corporate Control, 86 MISSOURI LAW REVIEW 1047 (2022). 
69 See also Howard A. Shelanski, Information, Innovation, and Competition Policy for the Internet, 161 UNIVERSITY OF 

PENNSYLVANIA LAW REVIEW 1663 (2013), 1999 (describing as “forced free riding” the situation occurring when a 
platform appropriates innovation by other firms that depend on the platform for access to consumers). 

http://www.nber.org/papers/w27146
https://bse.eu/research/working-papers/kill-zone-copying-acquisition-and-start-ups-direction-innovation
https://research.chicagobooth.edu/stigler/events/single-events/antitrust-competition-conference/digital-platforms-committee
https://research.chicagobooth.edu/stigler/events/single-events/antitrust-competition-conference/digital-platforms-committee
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empirical evidence on hybrid platforms successfully entering into third parties’ adjacent 
market segments, 70 the extant academic literature finds the welfare implications of such 
moves to be ambiguous. 

A first strand of literature attempts to estimate the welfare impact of the hybrid business 
model. Notably, Andre Hagiu, Tat-How Teh, and Julian Wright elaborated a model to 
address the potential implications of an outright ban on platforms’ dual mode, finding that 
such a structural remedy may harm consumer surplus and welfare even where the platform 
would otherwise engage in product imitation and self-preferencing.71 According to the 
authors, banning the dual mode does not restore the third-party seller’s innovation 
incentives or the effective price competition between products, which are the putative 
harms caused by imitation and self-preferencing. Therefore, the authors’ evaluation was 
that interventions specifically targeting product imitation and self-preferencing were 
preferable.  

Germán Gutiérrez suggested that banning the dual model would generate hardly any 
benefits for consumers, showing that, in the Amazon case, interventions that eliminate 
either the Prime program or product variety are likely to decrease welfare.72  

Further, analyzing Amazon’s business model, Federico Etro found that the platform and 
consumers’ incentives are correctly aligned, and that Amazon’s business model of hosting 
sellers and charging commissions prevents the company from gaining through systematic 
self‐preferencing for its private-label and first-party products.73 In the same vein, on looking 
at its business model and monetization strategy, Patrick Andreoli-Versbach and Joshua 

 
70 See Feng Zhu & Qihong Liu, Competing with Complementors: An Empirical Look at Amazon.com, 39 STRATEGIC 

MANAGEMENT JOURNAL 2618 (2018).  
71 Andrei Hagiu, Tat-How Teh, and Julian Wright, Should Platforms Be Allowed to Sell on Their Own Marketplaces?, 
53 RAND JOURNAL OF ECONOMICS 297 (2022), (the model assumes that there is a platform that can function as 
a seller and/or a marketplace, a fringe of small third-party sellers that all sell an identical product, and an 
innovative seller that has a better product in the same category as the fringe sellers and can invest more in making 
its product even better; further, the model allows the different channels (on-platform or direct) and the different 
sellers to offer different values to consumers; therefore, third-party sellers (including the innovative seller) can 
choose whether to participate on the platform’s marketplace, and whenever they do, can price discriminate 
between consumers that come to it through the marketplace and consumers that come to it through the direct 
channel). 
72 See Germán Gutiérrez, The Welfare Consequences of Regulating Amazon (2022), available at 
http://germangutierrezg.com/Gutierrez2021_AMZ_welfare.pdf (building an equilibrium model where 
consumers choose products on the Amazon platform, while third-party sellers and Amazon endogenously set 
prices of products and platform fees). 
73 See Federico Etro, Product Selection in Online Marketplaces, 30 JOURNAL OF ECONOMICS & MANAGEMENT 

STRATEGY 614 (2021), (relying on a model where a marketplace such as Amazon provides a variety of products 
and can decide, for each product, whether to monetize sales by third-party sellers through a commission or 
become a seller on its platform, either by commercializing a private label version or by purchasing from a vendor 
and resell as a first party retailer; as acknowledged by the author, a limitation of the model is that it assumes that 
the marketplace can set the profit‐maximizing commission on each product; if this is not the case, third-party 
sales would be imperfectly monetized, which would increase the relative profitability of entry).  

http://germangutierrezg.com/Gutierrez2021_AMZ_welfare.pdf
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Gans argued that Amazon does not have an obvious incentive to self-preference.74 Indeed, 
Amazon’s profitability data show that, on average, the company’s operating margin is 
higher on third-party sales than on first-party retail sales. 

Looking at how modeling details may yield different results with regard to the benefits and 
harms of the hybrid business model, Simon Anderson and Özlem Bedre-Defoile maintain 
that the platform’s choice to sell its own products benefits consumers by lowering prices 
when a monopoly platform hosts competitive fringe sellers, regardless of the platform’s 
position as a gatekeeper, whether sellers have an alternate channel to reach consumers, or 
whether alternate channels are perfect or imperfect substitutes for the platform channel.75 
On the other hand, the authors argued that platform product entry might harm consumers 
when a big seller with market power sells on its own channel and also on the platform. 
Indeed, in that case, the platform setting a seller fee before the big seller prices its 
differentiated products introduces double markups on the big seller’s platform-channel 
price and leaves some revenue to the big seller. 

Studying whether Amazon engages in self-preferencing on its marketplace by favoring its 
own brands in search results, Chiara Farronato, Andrey Fradkin, and Alexander MacKay 
demonstrate empirically that Amazon brands remain about 30% cheaper and have 68% 
more reviews than other similar products.76 The authors acknowledge, however, that their 
findings do not imply that consumers are hurt by Amazon brands’ position in search 
results. 

Another strand of literature specifically tackles the welfare effects of sherlocking. In 
particular, Erik Madsen and Nikhil Vellodi developed a theoretical framework to 
demonstrate that a ban on insider imitation can either stifle or stimulate innovation, 
depending on the nature of innovation.77 Specifically, the ban could stimulate innovation 
for experimental product categories, while reducing innovation in incremental product 
markets, since the former feature products with a large chance of superstar demand and 
the latter generate mostly products with middling demand. 

 
74 Patrick Andreoli-Versbach & Joshua Gans, Interplay Between Amazon Store and Logistics, SSRN (2023) 
https://ssrn.com/abstract=4568024. 
75 Simon Anderson & Özlem Bedre-Defolie, Online Trade Platforms: Hosting, Selling, or Both?, 84 INTERNATIONAL 

JOURNAL OF INDUSTRIAL ORGANIZATION 102861 (2022). 
76 Chiara Farronato, Andrey Fradkin, & Alexander MacKay, Self-Preferencing at Amazon: Evidence From Search 
Rankings, NBER Working Paper No. 30894 (2023), http://www.nber.org/papers/w30894. 
77 See Erik Madsen & Nikhil Vellodi, Insider Imitation, SSRN (2023) 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3832712 (introducing a two-stage model where the 
platform publicly commits to an imitation policy and the entrepreneur observes this policy and chooses whether 
to innovate: if she chooses not to, the game ends and both players earn profits normalized to zero; otherwise, the 
entrepreneur pays a fixed innovation cost to develop the product, which she then sells on a marketplace owned 
by the platform). 

https://ssrn.com/abstract=4568024
http://www.nber.org/papers/w30894
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3832712
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Federico Etro maintains that the tradeoffs at-issue are too complex to be solved with simple 
interventions, such as bans on dual mode, self-preferencing, or copycatting.78 Indeed, it is 
difficult to conclude that Amazon entry is biased to expropriate third-party sellers or that 
bans on dual mode, self-preferencing, or copycatting would benefit consumers, because 
they either degrade services and product variety or induce higher prices or commissions. 

Similar results are provided by Jay Pil Choi, Kyungmin Kim, and Arijit Mukherjee, who 
developed a tractable model of a platform-run marketplace where the platform charges a 
referral fee to the sellers for access to the marketplace, and may also subsequently launch 
its own private-label product by copying a seller.79 The authors found that a policy to either 
ban hybrid mode or only prohibit information use for the launch of private-label products 
may produce negative welfare implications.  

Further, Radostina Shopova argues that, when introducing a private label, the marketplace 
operator does not have incentive to distort competition and foreclose the outside seller, 
but does have an incentive to lower fees charged to the outside seller and to vertically 
differentiate its own product in order to protect the seller’s channel.80 Even when the 
intermediary is able to perfectly mimic the quality of the outside seller and monopolize its 
product space, the intermediary prefers to differentiate its offer and chooses a lower quality 
for the private-label product. Accordingly, as the purpose of private labels is to offer a lower-
quality version of products aimed at consumers with a lower willingness to pay, a 
marketplace operator does not have an incentive to distort competition in favor of its own 
product and foreclose the seller of the original higher-quality product. 

In addition, according to Jean-Pierre Dubé, curbing development of private-label programs 
would harm consumers and Amazon’s practices amount to textbook retailing, as they 
follow an off-the-shelf approach to managing private-label products that is standard for 
many retail chains in the West.81 As a result, singling out Amazon’s practices would set a 
double standard. 

Interestingly, such findings about predictors and effects of Amazon’s entry in competition 
with third-party merchants on its own marketplace are confirmed by the only empirical 
study developed so far. In particular, analyzing the Home & Kitchen department of 
Germany’s version of Amazon Marketplace between 2016 and 2021, Gregory S. Crawford, 

 
78 Federico Etro, The Economics of Amazon, SSRN (2022), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4307213. 
79 Jay Pil Choi, Kyungmin Kim, & Arijit Mukherjee, “Sherlocking” and Information Design by Hybrid Platforms, SSRN 
(2023), https://ssrn.com/abstract=4332558 (the model assumes that the platform chooses its referral fee at the 
beginning of the game and that the cost of entry is the same for both the seller and the platform). 
80 Radostina Shopova, Private Labels in Marketplaces, 89 INTERNATIONAL JOURNAL OF INDUSTRIAL ORGANIZATION 
102949 (2023), (the model assumes that the market structure is given exogenously and that the quality of the 
seller’s product is also exogenous; therefore, the paper does not investigate how entry by a platform affects the 
innovation incentives of third-party sellers). 
81 Jean-Pierre Dubé, Amazon Private Brands: Self-Preferencing vs Traditional Retailing, SSRN (2022) 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4205988. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4307213
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Matteo Courthoud, Regina Seibel, and Simon Zuzek’s results suggest that Amazon’s entry 
strategy was more consistent with making Marketplace more attractive to consumers than 
expropriating third-party merchants.82 Notably, the study showed that, comparing 
Amazon’s entry decisions with those of the largest third-party merchants, Amazon tends to 
enter low-growth and low-quality products, which is consistent with a strategy that seeks to 
make Marketplace more attractive by expanding variety, lessening third-party market power, 
and/or enhancing product availability. The authors therefore found that Amazon’s entry 
on Amazon Marketplace demonstrated no systematic adverse effects and caused a mild 
market expansion.  

Massimo Motta and Sandro Shelegia explored interactions between copying and 
acquisitions, finding that the former (or the threat of copying) can modify the outcome of 
an acquisition negotiation.83 According to their model, there could be both static and 
dynamic incentives for an incumbent to introduce a copycat version of a complementary 
product. The static rationale consists of lowering the price of the complementary product 
in order to capture more rents from it, while the dynamic incentive consists of harming a 
potential rival’s prospects of developing a substitute. The latter may, in turn, affect the 
direction the entrant takes toward innovation. Anticipating the incumbent’s copying 
strategy, the entrant may shift resources from improvements to compete with the 
incumbent’s primary product to developing complementary products. 

Jingcun Cao, Avery Haviv, and Nan Li analyzed the opposite scenario—i.e., copycats that 
seek to mimic the design and user experience of incumbents’ successful products.84 The 
authors find empirically that, on average, copycat apps do not have a significant effect on 
the demand for incumbent apps and that, as with traditional counterfeit products, they 
may generate a positive demand spillover toward authentic apps. 

Massimo Motta also investigated the potential foreclosure effects of platforms adopting a 
copycat strategy committed to non-discriminatory terms of access for third parties (e.g., 
Apple App Store, Google Play, and Amazon Marketplace).85 Notably, according to Motta, 
when a third-party seller is particularly successful and the platform is unable to raise fees 
and commissions paid by that seller, the platform may prefer to copy its product or service 
to extract more profits from users, rather than rely solely on third-party sales. The author 
acknowledged, however, that even though this practice may create an incentive for self-
preferencing, it does not necessarily have anticompetitive effects. Indeed, the welfare effects 
of the copying strategy are a priori ambiguous.86 While, on the one hand, the platform’s 

 
82 Gregory S. Crawford, Matteo Courthoud, Regina Seibel, & Simon Zuzek, Amazon Entry on Amazon Marketplace, 
CEPR Discussion Paper No. 17531 (2022), https://cepr.org/publications/dp17531. 
83 Motta & Shelegia, supra note 68. 
84 Jingcun Cao, Avery Haviv, & Nan Li, The Spillover Effects of Copycat Apps and App Platform Governance, SSRN 
(2023), https://ssrn.com/abstract=4250292. 
85 Massimo Motta, Self-Preferencing and Foreclosure in Digital Markets: Theories of Harm for Abuse Cases, 90 
INTERNATIONAL JOURNAL OF INDUSTRIAL ORGANIZATION 102974 (2023). 
86 Id. 

https://cepr.org/publications/dp17531
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copying of a third-party product benefits consumers by increasing variety and competition 
among products, on the other hand, copying might be wasteful for society, in that it entails 
a fixed cost and may discourage innovation if rivals anticipate that they will be systematically 
copied whenever they have a successful product.87 Therefore, introducing a copycat version 
of a product offered by a firm in an adjacent market might be procompetitive. 

B. Antitrust Assessment: Competition, Innovation, and Double 
Standards  

The economic literature has demonstrated that the rationale and welfare effects of 
sherlocking by hybrid platforms are definitively ambiguous. Against concerns about rivals’ 
foreclosure, some studies provide a different narrative, illustrating that such a strategy is 
more consistent with making the platform more attractive to consumers (by differentiating 
the quality and pricing of the offer) than expropriating business users.88 Furthermore, 
copies, imitations, and replicas undoubtedly benefit consumers with more choice and lower 
prices. 

Therefore, the only way to consider sherlocking anticompetitive is by demonstrating long-
term deterrent effects on innovation (i.e., reducing rivals’ incentives to invest in new 
products and services) outweigh consumers’ short-term advantages.89 Moreover, deterrent 
effects must not be merely hypothetical, as a finding of abuse cannot be based on a mere 
possibility of harm.90 In any case, such complex tradeoffs are at odds with a blanket ban.91 

Moreover, assessments of the potential impact of sherlocking on innovation cannot 
disregard the role of IPRs—which are, by definition, the main primary to promote 
innovation. From this perspective, intellectual-property protection is best characterized as 
another form of tradeoff. Indeed, the economic rationale of IPRs (in particular, of patents 
and copyrights) involves, among other things, a tradeoff between access and incentives—i.e., 
between short-term competitive restrictions and long-term innovative benefits.92 

According to the traditional incentive-based theory of intellectual property, free riding 
would represent a dangerous threat that justifies the exclusive rights granted by intellectual-

 
87 Id. 
88 See, e.g., Crawford, Courthoud, Seibel, & Zuzek, supra note 82; Etro, supra note 78; Shopova, supra note 80.  
89 Motta, supra note 85. 
90 Servizio Elettrico Nazionale, supra note 55, paras. 53-54; Post Danmark II, supra note 55, para. 65. 
91 Etro, supra note 78; see also Herbert Hovenkamp, The Looming Crisis in Antitrust Economics, 101 Boston 
University Law Review 489 (2021), 543, (arguing that: “Amazon’s practice of selling both its own products and 
those of rivals in close juxtaposition almost certainly benefits consumers by permitting close price comparisons. 
When Amazon introduces a product such as AmazonBasics AAA batteries in competition with Duracell, prices 
will go down. There is no evidence to suggest that the practice is so prone to abuse or so likely to harm 
consumers in other ways that it should be categorically condemned. Rather, it is an act of partial vertical 
integration similar to other practices that the antitrust laws have confronted and allowed in the past.”) 
92 On the more complex economic rationale of intellectual property, see, e.g., WILLIAM M. LANDES & RICHARD A. 
POSNER, THE ECONOMIC STRUCTURE OF INTELLECTUAL PROPERTY LAW, Cambridge, Harvard University Press 
(2003). 
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property protection. As a consequence, so long as copycat expropriation does not infringe 
IPRs, it should be presumed legitimate and procompetitive. Indeed, such free riding is 
more of an intellectual-property issue than a competitive concern. 

In addition, to strike a fair balance between restricting competition and providing 
incentives to innovation, the exclusive rights granted by IPRs are not unlimited in terms of 
duration, nor in terms of lawful (although not authorized) uses of the protected subject 
matter. Under the doctrine of fair use, for instance, reverse engineering represents a 
legitimate way to obtain information about a firm’s product, even if the intended result is 
to produce a directly competing product that may steer customers away from the initial 
product and the patented invention. 

Outside of reverse engineering, copying is legitimately exercised once IPRs expire, when 
copycat competitors can reproduce previously protected elements. As a result of the 
competitive pressure exerted by new rivals, holders of expired IPRs may react by seeking 
solutions designed to block or at least limit the circulation of rival products. They could, 
for example, request other IPRs to cover aspects or functionalities different from those 
previously protected. They could also bring (sometimes specious) legal action for 
infringement of the new IPR or for unfair competition by slavish imitation. For these 
reasons, there have been occasions where copycat competitors have received protection 
from antitrust authorities against sham litigation brought by IPR holders concerned about 
losing margins due to pricing pressure from copycats.93 

Finally, within the longstanding debate on the intersection of intellectual-property 
protection and competition, EU antitrust authorities have traditionally been 
unsympathetic toward restrictions imposed by IPRs. The success of the essential-facility 
doctrine (EFD) is the most telling example of this attitude, as its application in the EU has 
been extended to IPRs. As a matter of fact, the EFD represents the main antitrust tool for 
overseeing intellectual property in the EU.94 

After Microsoft, EU courts have substantially dismantled one of the “exceptional 
circumstances” previously elaborated in Magill and specifically introduced for cases 
involving IPRs, with the aim of safeguarding a balance between restrictions to access and 
incentives to innovate. Whereas the CJEU established in Magill that refusal to grant an IP 
license should be considered anticompetitive if it prevents the emergence of a new product 
for which there is potential consumer demand, in Microsoft, the General Court considered 

 
93 See, e.g., Italian Competition Authority, 18 Jul. 2023 No. 30737, Case A538 - Sistemi di sigillatura multidiametro 
per cavi e tubi, (2023) Bulletin No. 31. 
94 See CJEU, 6 Apr. 1995, Joined Cases C-241/91 P and 242/91 P, RTE and ITP v. Commission, 
ECLI:EU:C:1995:98; 29 Apr. 2004, Case C-418/01, IMS Health GmbH & Co. OHG v. NDC Health GmbH & Co. 
GH, ECLI:EU:C:2004:257; General Court, 17 Sep. 2007, Case T-201/04, Microsoft v. Commission, 
ECLI:EU:T:2007:289; CJEU, 16 Jul. 2015, Case C-170/13, Huawei Technologies Co. Ltd v. ZTE Corp., 
ECLI:EU:C:2015:477. 
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such a requirement met even when access to an IPR is necessary for rivals to merely develop 
improved products with added value. 

Given this background, recent competition-policy concerns about sherlocking are 
surprising. To briefly recap, the practice at-issue increases competition in the short term, 
but may affect incentives to innovate in the long-term. With regard to the latter, however, 
the practice neither involves products protected by IPRs nor constitutes a slavish imitation 
that may be caught under unfair-competition laws.  

The case of Amazon, which has received considerable media coverage, is illustrative of the 
relevance of IP protection. Amazon has been accused of cloning batteries, power strips, 
wool runner shoes, everyday sling bags, camera tripods, and furniture.95 One may wonder 
what kind of innovation should be safeguarded in these cases against potential copies. 
Admittedly, such examples appear consistent with the findings of the already-illustrated 
empirical study conducted by Crawford et al. indicating that Amazon tends to enter low-
quality products in order to expand variety on the Marketplace and to make it more 
attractive to consumers. 

Nonetheless, if an IPR is involved, right holders are provided with proper means to protect 
their products against infringement. Indeed, one of the alleged targeted companies 
(Williams-Sonoma) did file a complaint for design and trademark infringement, claiming 
that Amazon had copied a chair (Orb Dining Chair) sold by its West Elm brand. According 
to Williams-Sonoma, the Upholstered Orb Office Chair—which Amazon began selling 
under its Rivet brand in 2018—was so similar that the ordinary observer would be confused 
by the imitation.96 If, instead, the copycat strategy does not infringe any IPR, the potential 
impact on innovation might not be considered particularly worrisome—at least at first 
glance.  

Further, neither the degree to which third-party business data is unavailable nor the degree 
to which they are relevant in facilitating copying are clear cut. For instance, in the case of 
Amazon, public product reviews supply a great deal of information97 and, regardless of the 
fact that a third party is selling a product on the Marketplace, anyone can obtain an item 
for the purposes of reverse engineering.98  

In addition, antitrust authorities are used to intervening against opportunistic behavior by 
IPR holders. European competition authorities, in particular, have never before seemed 

 
95 See, e.g., Dana Mattioli, How Amazon Wins: By Steamrolling Rivals and Partners, WALL STREET JOURNAL (2022), 
https://www.wsj.com/articles/amazon-competition-shopify-wayfair-allbirds-antitrust-11608235127; Aditya Kalra 
& Steve Stecklow, Amazon Copied Products and Rigged Search Results to Promote Its Own Brands, Documents Show, REUTERS 
(2021), https://www.reuters.com/investigates/special-report/amazon-india-rigging. 
96 Williams-Sonoma, Inc. v. Amazon.Com, Inc., Case No. 18-cv-07548 (N.D. Cal., 2018). The suit was eventually 
dismissed, as the parties entered into a settlement agreement: Williams-Sonoma, Inc. v. Amazon.Com, Inc., Case No. 
18-cv-07548-AGT (N.D. Cal., 2020). 
97 Amazon Best Sellers, https://www.amazon.com/Best-Sellers/zgbs. 
98 Hovenkamp, supra note 91, 2015-2016. 
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particularly responsive to the motives of inventors and creators versus the need to 
encourage maximum market openness.  

It should also be noted that cloning is a common strategy in traditional markets (e.g., food 
products)99 and has been the subject of longstanding controversies between high-end 
fashion brands and fast-fashion brands (e.g., Zara, H&M).100 Furthermore, brick-and-mortar 
retailers also introduce private labels and use other brands’ sales records in deciding what 
to produce.101 

So, what makes sherlocking so different and dangerous when deployed in digital markets 
as to push competition authorities to contradict themselves?102  

The double standard against sherlocking reflects the same concern and pursues the same 
goal of the various other attempts to forbid any form of self-preferencing in digital markets. 
Namely, antitrust investigations of sherlocking are fundamentally driven by the bias against 
hybrid and vertically integrated players. The investigations rely on the assumption that 
conflicts of interest have anticompetitive implications and that, therefore, platform 
neutrality should be promoted to ensure the neutrality of the competitive process.103 
Accordingly, hostility toward sherlocking may involve both of the illustrated scenarios—i.e., 
the use of nonpublic third-party business data either in adopting any business decision, or 
just copycat strategies, in particular. 

As a result, however, competition authorities end up challenging a specific business model, 
rather than the specific practice at-issue, which brings undisputed competitive benefits in 
terms of lower prices and wider consumer choice, and which should therefore be balanced 
against potential exclusionary risks. As the CJEU has pointed out, the concept of 
competition on the merits: 

…covers, in principle, a competitive situation in which consumers benefit from 
lower prices, better quality and a wider choice of new or improved goods and 
services. Thus, … conduct which has the effect of broadening consumer choice 
by putting new goods on the market or by increasing the quantity or quality of 

 
99 NICOLAS PETIT, BIG TECH AND THE DIGITAL ECONOMY, Oxford, Oxford University Press (2020), 224-225. 
100 For a recent analysis, see Zijun (June) Shi, Xiao Liu, Dokyun Lee, & Kannan Srinivasan, How Do Fast-Fashion 
Copycats Affect the Popularity of Premium Brands? Evidence from Social Media, 60 JOURNAL OF MARKETING RESEARCH 
1027 (2023). 
101 Lina M. Khan, Amazon’s Antitrust Paradox, 126 YALE LAW JOURNAL 710 (2017), 782. 
102 See Massimo Motta &Martin Peitz, Intervention Triggers and Underlying Theories of Harm, in MARKET 

INVESTIGATIONS. A NEW COMPETITION TOOL FOR EUROPE? (M. MOTTA, M. PEITZ, & H. SCHWEITZER, eds.), 
Cambridge, Cambridge University Press (2022), 16, 59 (arguing that, while it is unclear to what extent products 
or ideas are worth protecting and/or can be protected from sherlocking and whether such cloning is really 
harmful to consumers, this is clearly an area where an antitrust investigation for abuse of dominant position 
would not help). 
103 Khan, supra note 101, 780 and 783 (arguing that Amazon’s conflicts of interest tarnish the neutrality of the 
competitive process and that the competitive implications are clear, as Amazon is exploiting the fact that some of 
its customers are also its rivals). 
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the goods already on offer must, inter alia, be considered to come within the 
scope of competition on the merits.104  

Further, in light of the “as-efficient competitor” principle, competition on the merits may 
lead to “the departure from the market, or the marginalization of, competitors that are less 
efficient and so less attractive to consumers from the point of view of, among other things, 
price, choice, quality or innovation.”105 

It has been correctly noted that the “as-efficient competitor” principle is a reminder of what 
competition law is about and how it differs from regulation.106 Competition law aims to 
protect a process, rather than engineering market structures to fulfill a particular vision of 
how an industry is to operate.107 In other words, competition law does not target firms on 
the basis of size or status and does not infer harm from (market or bargaining) power or 
business model. Therefore, neither the dual role played by some large online platforms nor 
their preferential access to sensitive business data or their vertical integration, by 
themselves, create a competition problem. Competitive advantages deriving from size, 
status, power, or business model cannot be considered per se outside the scope of 
competition on the merits. 

Some policymakers have sought to resolve these tensions in how competition law regards 
sherlocking by introducing or envisaging an outright ban. These initiatives and proposals 
have clearly been inspired by antitrust investigations, but they did so for the wrong reasons. 
Instead of taking stock of the challenging tradeoffs between short-term benefits and long-
term risks that an antitrust assessment of sherlocking requires, they blamed competition 
law for not providing effective tools to achieve the policy goal of platform neutrality.108 
Therefore, the regulatory solution is merely functional to bypass the traditional burden of 
proof of antitrust analysis and achieve what competition-law enforcement cannot provide.  

V. Conclusion 

The bias against self-preferencing strikes again. Concerns about hybrid platforms’ potential 
conflicts of interest have led policymakers to seek prohibitions to curb different forms of 
self-preferencing, making the latter the symbol of the competition-policy zeitgeist in digital 
markets. Sherlocking shares this fate. Indeed, the DMA outlaws any use of business users’ 
nonpublic data and similar proposals have been advanced in the United States, Australia, 

 
104 Servizio Elettrico Nazionale, supra note 55, para. 85.  
105 Post Danmark I, supra note 55, para. 22. 
106 Ibáñez Colomo, supra note 55, 21-22. 
107 Id. 
108 See, e.g., DMA, supra note 4, Recital 5 (complaining that the scope of antitrust provisions is “limited to certain 
instances of market power, for example dominance on specific markets and of anti-competitive behaviour, and 
enforcement occurs ex post and requires an extensive investigation of often very complex facts on a case by case 
basis.”). 
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and Japan. Further, like other forms of self-preferencing, such regulatory initiatives against 
sherlocking have been inspired by previous antitrust proceedings. 

Drawing on these antitrust investigations, the present research shows the extent to which 
an outright ban on sherlocking is unjustified. Notably, the practice at-issue includes two 
different scenarios: the broad case in which a gatekeeper exploits its preferential access to 
business users’ data to better calibrate all of its business decisions and the narrow case in 
which such data is used to adopt a copycat strategy. In either scenario, the welfare effects 
and competitive implications of sherlocking are unclear.  

Indeed, the use of certain data by a hybrid platform to improve business decisions generally 
should be classified as competition on the merits, and may yield an increase in both intra-
platform (with respect to business users) and inter-platform (with respect to other 
platforms) competition. This would benefit consumers in terms of lower prices, better 
quality, and a wider choice of new or improved goods and services. In a similar vein, if 
sherlocking is used to deliver replicas of business users’ products or services, the anti-
competitiveness of such a strategy may only result from a cumbersome tradeoff between 
short-term benefits (i.e., lower prices and wider choice) and negative long-term effects on 
innovation. 

An implicit confirmation of the difficulties encountered in demonstrating the anti-
competitiveness of sherlocking comes from the recent complaint issued by the FTC against 
Amazon.109 Current FTC Chairwoman Lina Khan devoted a significant portion of her 
previous academic career to questioning Amazon’s practices (including the decision to 
introduce its own private labels inspired by third-party products)110 and to supporting the 
adoption of structural-separation remedies to tackle platforms’ conflicts of interest that 
induce them to exploit their “systemic informational advantage (gleaned from 
competitors)” to thwart rivals and strengthen their own position by introducing replica 
products.111 Despite these premises and although the FTC’s complaint targets numerous 
practices belonging to what has been described as an interconnected strategy to block off 
every major avenue of competition, however, sherlocking is surprisingly off the radar. 

Regulatory initiatives to ban sherlocking in order to ensure platform neutrality with respect 
to business users and a level playing field among rivals would sacrifice undisputed 
procompetitive benefits on the altar of policy goals that competition rules are not meant to 
pursue. Sherlocking therefore appears to be a perfect case study of the side effects of 
unwarranted interventions in digital markets. 

 
109 U.S. Federal Trade Commission, et al. v. Amazon.com, Inc., supra note 23. 
110 Khan, supra note 101. 
111 Khan, supra note 22, 1003, referring to Amazon, Google, and Meta. 


	Abstract
	I. Introduction
	A. Sherlocking and Unconventional Theories of Harm for Digital Markets
	A. The Welfare Effects of Copying

	V. Conclusion

