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I. Introduction

Writing on behalf of the International Center for Law & Economics (ICLE), we thank the Federal
Communications Commission (“FCC” or “the Commission”) for the opportunity to respond to this
notice of proposed rulemaking (“NPRM”) as the Commission seeks, yet again, to reclassify
broadband internet-access services under Title II of the Communications Act of 1934.

The new NPRM emphasizes the principles of an “open internet,” but falls short of providing a
concrete operational definition of what this entails.'" The Commission’s vague and open-ended
description of a “open internet” introduces enormous ambiguities that could grant the FCC
unwarranted and expanded scope of discretion. In suggesting that openness equates to basic
consumer access, without clear limitations or exceptions, the order leaves room for interpretation of
what constitutes “open” access. This not only hampers stakeholders from understanding the
boundaries of compliance, but also gives the FCC an opaque veil of authority that could be applied
both expansively and inconsistently.

Some critics see the FCC’s pursuit of common-carrier regulation of broadband internet as an
attempt to “control” an industry with vast economic and political significance.” That may be true.
As we discuss in Section II, a more charitable criticism is that the Commission mistakenly believes
that the provision of broadband internet is a natural monopoly that is best served by utility-style
regulation. Alternatively, it could be argued that the FCC mistakenly believes that a dynamic and
competitive industry marked by rapid innovation, improving quality, and falling prices can be
effectively regulated as if it were a public utility. Under any of these rationales, Title II regulation is
mistaken at best, and nefarious at worst.

Although much has changed since the 2015 Order,’ nothing has happened that newly justifies the
Commission reimposing Title II on broadband service. Perhaps recognizing the difficulty this poses,
the Commission offers several new justifications for Title II regulation. In particular, “national
security” is offered as a primary justification. In the 2015 Order, “net neutrality” was mentioned
nearly 70 times. In contrast, the recent NPRM uses the term only a handful of times: once in the
text and the others in only two footnotes. The 2015 Order mentioned “national security” only three
times, while the NPRM uses the term more than five dozen times.

! Notice of Proposed Rulemaking, Safeguarding and Securing the Open Internet, WC Docket No. 23-320 (Sep. 28, 2023)
[hereinafter “NPRM”] at T 1.

? Brendan Carr, Dissenting Statement of Commissioner Brendan Carr, Safeguarding and Securing the Open Internet, WC
Docket No. 23-320, Notice of Proposed Rulemaking (Oct. 19, 2023), available at
https://docs.fec.gov/public/attachments/FCC-23-83A3.pdf ("In other words, utility-style regulation of the Internet was

never about improving your online experience—that was just the sheep’s clothing. It was always about government control.”).

3 Report and Order on Remand, Declaratory Ruling, and Order, In the Matter of Protecting and Promoting the Open
Internet, GN Docket No. 14-28 (Mar. 15, 2015) [hereinafter “2015 Order”].


https://docs.fcc.gov/public/attachments/FCC-23-83A3.pdf
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In addition, the FCC’s NPRM provides several other new justifications for sweeping regulation of
broadband-internet access:

o COVID-19: “[T]he COVID-19 pandemic and the rapid shift of work, education, and health
care online demonstrated how essential broadband Internet connections are for consumers’
participation in our society and economy.”*

e Federal spending on provider investments and consumer subsidies: “Congress responded
by investing tens of billions of dollars into building out broadband Internet networks and
making access more affordable and equitable, culminating in the generational investment of
$65 billion in the Infrastructure Investment and Jobs Act.”’

e The need for a uniform national regulatory system: “[Tlhis authority will allow the
Commission to protect consumers, including by issuing straightforward, clear rules to
prevent Internet service providers from engaging in practices harmful to consumers,
competition, and public safety, and by establishing a uniform, national regulatory approach

rather than disparate requirements that vary state-by-state.”*

We caution the Commission to take care when relying on these justifications, for several reasons.
First, the COVID-19 justification is at odds with the way history unfolded. U.S. broadband
providers’ responses to the steep increase in demand during the pandemic was a demonstrable
success of broadband competition (especially compared to how networks abroad fared).’

The Commission’s reliance on the passage of the Infrastructure Investment and Jobs Act (IIJA) is
also a problematic justification for Title II regulation. The legislative process would have been a
perfect time for Congress to legislate net neutrality or Title II regulation as it was debating the
investment of tens of billions of dollars to encourage broadband buildout for the next decade or so.
But no such provisions were included in the spending bills. If anything, this should indicate that the
Commission should refrain from such an excessive regulatory intervention.

Even the Commission’s newly enacted digital-discrimination rules undermine the case for Title II
regulation. Congress included a very terse statement that the Commission should look into

*1d.
> 1d.
$1d. at 1 3.

7 See, e.g., Anna-Maria Kovacs, U.S. Broadband Networks Rise to the Challenge of Surging Traffic During the Pandemic,
GEORGETOWN UNIVERSITY (Jun. 2020), https://georgetown.app.box.com/s/8e76udzd 1icOpye4 2fqsc96r Lyzkz 1jf. See also
European Commission, Digital Solutions During the Pandemic (Sep. 2023), https://commission.curopa.eu/strategy-and-

policy/coronavirus-response/digital-solutions-during-pandemic_en (“To prevent network congestion and to support the
enjoyment of digital services, the European Commission called upon telecom operators and users to take action and met
with the CEOs of the streaming platforms. The streaming platforms were encouraged to offer standard rather than high-
definition content, telecom operators were recommended to adopt mitigating measures for continued traffic, and users were
advised to apply settings to reduce data consumption, including the use of Wi-Fi.”)



https://georgetown.app.box.com/s/8e76udzd1ic0pyg42fqsc96r1yzkz1jf
https://commission.europa.eu/strategy-and-policy/coronavirus-response/digital-solutions-during-pandemic_en
https://commission.europa.eu/strategy-and-policy/coronavirus-response/digital-solutions-during-pandemic_en
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impermissible discrimination in broadband deployment, but gave zero indication that it wanted
Title 11 reclassification to serve as a remedy, even if such discrimination was found.® In short, if
Congress intended to regulate broadband internet under Title II, it had numerous opportunities to

do so in the recent past, but chose otherwise.

When it comes to national security, Congress has created a number of entities that have oversight
powers.” But despite recent legislative investment in broadband deployment, Congress gave no
indication that it wished the FCC to become a body driven by a national-security mission. Thus,
the Commission’s attempt to step into this arena appears both redundant and outside its core
competencies. This further suggests that imposing net neutrality under the guise of such
justifications might be unfounded, rather than grounded in a changed internet landscape or

emergent security threats.

Aside from these overarching concerns advising against Title II regulation, the following comments
seek to evaluate the FCC’s numerous beliefs and conclusions, as well as answer questions posed by

the NPRM.

In Section II, we report that, by most measures, U.S. broadband competition is vibrant and has
improved dramatically since the COVID-19 pandemic. We show that, since 2021, more households
are connected to the internet, broadband speeds have increased while prices have declined, more
households are served by more than a single provider, and new technologies—such as satellite and
5G—have increased internet access and intermodal competition among providers.

In that section, we also conclude that a mere “incentive and ability” of providers to engage in
practices that pose a threat to “internet openness” (however defined) is insufficient justification to
impose outright bans on certain practices that have been demonstrated to enhance internet
performance, foster investment, and improve consumer and edge provider well-being. Moreover,
robust and increasing broadband competition would place a substantial check on the “incentive and
ability” for provider attempts to engage in anticompetitive or harmful conduct.

Rather than promoting “openness,” Title II may serve to suppress it, as it would ban or regulate both
existing practices or future innovative practices that simultaneously boost provider returns and
improve internet users’ experience. As such, Section Il argues that the heavy-handed regulation
proposed by the NPRM is likely to both reduce investment returns and increase the uncertainty of
those returns. This would thereby stifle future broadband investment, especially among small and

rural providers.

8 See Infrastructure Investment and Jobs Act, Pub. L. No. 117-58, § 60506 (2021) (Digital Discrimination) [hereinafter
“II]A”].

? See Brendan Carr, supra, note 2 (“Congress has already empowered Executive Branch agencies with national security

expertise, including the DOJ, DHS, and Treasury, with the lead when it comes to security issues in the communications
”

sector.”)
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As discussed in Section I1.C.2, paid prioritization has been demonstrated to benefit consumers and
edge providers and, in some, cases may be necessary to deliver some high-demand internet services.
We also present evidence that throttling of application-service providers is virtually nonexistent and
that consumers are largely indifferent to throttling policies as currently practiced. While the NPRM
does not anticipate regulating data caps or usage-based pricing, we argue that there is a significant
likelihood these practices could be scrutinized under the proposed “internet conduct” rules. Both
practices have been shown to be especially beneficial to low-income or low-usage internet subscribers.

Section III describes how already-existing laws and agencies are well-equipped to deal with
competition, consumer protection, and national-security issues. Many of the issues the FCC uses to
justify extending its purview do not require Title II reclassification, or even action from the FCC
itself.

Lastly, in Section IV, we demonstrate that the FCC’s proposed rules will certainly invite challenge
under the “major questions doctrine,” which requires a clear grant of authority from Congress when
an agency action exercises powers of vast economic and political significance. Moreover, based on
recent Supreme Court precedent, there is a significant likelihood that the Commission’s proposed
Title II regulation will be struck down by the courts. Reclassification of broadband as a Title 11
telecommunications service would clearly be an exercise of powers of “vast economic and political
significance.” Broadband providers have invested billions of dollars per year into building out
reliable high-speed networks throughout the country, serving hundreds of millions of consumers. "
Nearly every U.S. resident, business, public agency, and other organization uses broadband internet
over large portions of the day. Both federal and state governments have supported this continued
buildout through subsidies to providers and consumers. As then-Judge Brett Kavanaugh put it when
considering the 2015 Order, the “FCC’s net neutrality rule is a major rule for the purposes of The
Supreme Court’s major rules doctrine. Indeed, I believe that proposition is indisputable.”!! It is also
clear the classification of broadband under the Communications Act is ambiguous, as every court
to review the question has found it to be so."

Il. Title Il Is Inappropriate to Regulate Broadband

The Commission’s NPRM proposes regulating broadband as a Title II telecommunications service.
But such regulations are unnecessary to protect the public and will harm investment, competition,
and innovation. Part II.A details the absence of evidence that would justify reclassifying broadband

10 See, e.g., 2022 Broadband Capex Report, USTELECOM (Sep. 8, 2023), https://ustelecom.org/research/2022-broadband-capex
(“America’s broadband industry invested a record $102.4 billion in U.S. communications infrastructure in 2022, reflecting
broadband providers” determination to help achieve the national objective of affordable, reliable high-speed connectivity for
all. The annual figure represents a 2 1-year high for investment from the communications sector and a 19% year-over-year

increase.”).
"' US Telecom v. FCC, 855 F.3d 381, 422 (D.C. Cir. 2016) (Kavanaugh, ]., dissenting from denial of rehearing en banc).

12 Cf. National Cable and Telecommn’cs Ass’n v. Brand X Internet Serv., 545 US. 967 (2005); US Telecom v. FCC, 825 F.3d 674
(D.C. Cir. 2016).; Moxzilla Corp v. FCC, 940 F.3d 1 (D.C. Cir. 2019).


https://ustelecom.org/research/2022-broadband-capex/
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as a common carrier under Title II. Part II.LB shows how the current “light-touch” regulatory
approach under Title [ promotes innovation and competition. Part II.C presents evidence that Title
II reclassification will reduce investment, and Part I1.D explains how the NPRM’s proposed rules
will reduce innovation by broadband providers.

A. No Adequate Justification to Change Regulatory Classification of
Broadband Providers

The NPRM argues that the Commission must restore Title II authority to “safeguard the open
Internet” by “clear rules to prevent Internet service providers from engaging in practices harmful to
consumers, competition, and public safety....” "> But the NPRM’s arguments to support this assertion
are weak, and the evidence is sparse.

Part II.LA.1 argues that the alleged harms to openness are based on poor economic logic and lack any
evidence demonstrating that broadband providers have reduced “openness” in the absence of Title
II regulation. Part II.A.2 examines the logic of regulating broadband as a monopoly utility, and finds
it wanting in light of competitive conditions in the market. Part II1.A.3 furthers that arcument by
detailing the level of competition in the market for high-speed internet, noting the growth in the
number of providers, the falling prices and increasing speeds made available, and the increased level
of intermodal competition since repeal of the 2015 Order.

. NPRM has not sufficiently supported its assertion of a threat to openness

In the NPRM, the Commission notes that:

We believe that the rules we propose today will establish a baseline that the Commission
can use to prevent and address conduct that harms consumers and competition when it
occurs. Above, we express our belief that consumers perceive and use BIAS as an essential
service, critical to accessing healthcare, education, work, commerce, and civic
engagement. Because of its importance, we further believe it is paramount that
consumers be able to use their BIAS connections without degradation due to blocking,
throttling, paid prioritization, or other harmful conduct.'*

Relatedly, the Commission roots its proposed rules in the so-called “incentive and ability [of ISPs]
»15

to engage in practices that pose a threat to Internet openness.
But the NPRM’s proposed rules, rooted in the presumption of ISPs’ “incentive and ability” to engage
in practices that threaten internet openness, rest on a speculative foundation, rather than any
substantive record of violations. Given the voluminous scale of internet traffic, the evidence of actual
infractions is remarkably scant. This paucity of evidence undermines the rationale for preemptive,

" NPRM at 1 3.
" 1d. at 7 116.
BId. at 1 122.
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industrywide prohibitions, which would be based on hypothetical future harms. The mere possibility
of ISPs engaging in deleterious conduct does not, in itself, warrant imposing onerous rules that
could impede investment in innovative business models.

The assertion that ISPs have the incentive and ability to harm open internet access lacks convincing
substantiation of demonstrable harmful conduct.'® Speculative harm cannot justify regulations that
could dissuade ISPs from exploring novel and potentially pro-consumer arrangements. Where there
is evidence of consumer ignorance of the tradeoffs inherent in various product offerings, the
solution may lie in enhanced disclosure—providing notice and choice to consumers—not in the
imposition of broad restrictions.

Furthermore, the Commission fails to distinguish between instances where so-called “paid
prioritization” has pro-consumer benefits and where it may constitute an anticompetitive harm.
Many business relationships that might be labeled as paid prioritization—such as Netflix's collocation
of data centers within different networks to expedite service and reduce overall network load—are
unequivocally pro-consumer. Such arrangements are better understood as sensible network
optimization, rather than as anticompetitive behavior.

This narrow focus on ISPs as a potential vector of consumer harm also overlooks the broader
ecosystem in which content aggregators like Netflix or Google exert significant influence over access
to content. These platforms can, and often do, have a more immediate effect on consumer access
than do ISPs. While edge providers sometimes come under fire themselves (wrongly, in our view), it
is relevant to assessing the desirability of these proposed rules whether edge providers are made more
or less powerful if ISPs are constrained, and what effect that would have on consumer welfare.
Relatedly, many of the concerns over blocking, throttling, and paid prioritization are, in essence,
expressing a concern that these edge providers will be unable to successfully bargain with ISPs. This,
however, is a strange basis for such rules, as many of these firms are as large as or larger than any
particular ISP. Moreover, the power these large firms exert in business relationships with ISPs
establishes conditions that have downstream benefits for all edge providers.

Thus, the NPRM's concern over the need for “neutral” connection lanes fails to recognize that
neutrality may not be the sole (or even the best) path to fostering innovation. Startups could benefit
from making agreements with ISPs to ensure optimized data transmission, which could be more
achievable and less costly than the NPRM suggests. Moreover, the emergence of distributed cloud
computing blurs the lines between established firms and newcomers, as they often share the same
infrastructure and delivery networks, muting the Commission’s concerns.

Before moving forward, the Commission should diligently investigate the likelihood of future harms
absent regulation, considering that no concrete evidence has surfaced since the last two rounds of

16 See, for example, Bauner & Espin, infra note 117 (regarding throttling, concluding “incentives for such discrimination are
not as strong as feared.”)
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rules on this matter—or even prior—of ISPs using their alleged incentive and ability to affect
consumers and edge providers detrimentally. The FCC should substantiate actual harm rather than
legislate against conjectural threats. Moreover, the FCC might find that transparency rules alone, or
even the mere risk of public disclosure without formal regulation, could sufficiently deter quality
degradation without the need for more intrusive regulations.

2. Widespread use of high-speed internet does not render broadband internet a
public utility

The Commission concludes that broadband internet access services are “[n]ot unlike other essential
utilities, such as electricity and water” and that high-speed internet “was essential or important to 90
percent of U.S. adults during the COVID-19 pandemic.”"” The Commission appears to argue that
broadband internet is therefore an essential public utility and should be regulated as such.

But many essentials to human survival—shelter, food, clothing—are thus not subject to common-
carrier regulations, because they are provided by multiple suppliers in competitive markets. Utilities
are considered distinct because they tend to have such significant economies of scale that (1) a single
monopoly provider can provide the goods or services at a lower cost than multiple competing firms
and/or (2) market demand is insufficient to support more than a single supplier.'® Water, sewer,
electricity, and natural gas are typically considered “natural” monopolies under this definition." In
many cases, not only are these industries treated as monopolies, but their monopoly status is codified
by laws forbidding competition. At one time, local and long-distance telephone services were
considered—and treated as—natural monopolies, as was cable television.”

Over time, innovations have eroded the “natural” monopolies in telephone and cable.?' In 2000,

94% of U.S. households had a landline telephone, and only 42% had a mobile phone.?* By 2018,

""NPRM at 1 17.

18 See PAUL KRUGMAN & ROBIN WELLS, ECONOMICS 389 (4th ed. 2015) (“So the natural monopolist has increasing returns
to scale over the entire range of output for which any firm would want to remain in the industry—the range of output at
which the firm would at least break even in the long run. The source of this condition is large fixed costs: when large fixed
costs are required to operate, a given quantity of output is produced at lower average total cost by one large firm than by two
or more smaller firms.”)

9 Id. (“The most visible natural monopolies in the modern economy are local utilities—water, gas, and sometimes electricity.
As we'll see, natural monopolies pose a special challenge to public policy.”)

20 See RICHARD H. K. VIETOR, CONTRIVED COMPETITION 167 (1994) (“[IIn the early part of the twentieth century, American
Telephone and Telegraph (AT&T) set itself the goal of providing universal telephone services through an end-to-end
national monopoly. ... By [the 1960s], however, the distortions of regulatory cross-subsidy had diverged too far from the
economics of technological change.”); see also Thomas W. Hazlett, Cable TV Franchises as Barriers to Video Competition, 2 VA.
J.L. & TECH. 1, 1 (2007) (“Traditionally, municipal cable TV franchises were advanced as consumer protection to counter
“natural monopoly” video providers. ... Now, marketplace changes render even this weak traditional case moot. ... [V]ideo
rivalry has proven viable, with inter-modal competition from satellite TV and local exchange carriers (LECs) offering “triple
play” services.”)

2 See id. at 59-73.
22 Share of United States Households Using Specific Technologies, OUR WORLD IN DATA (n.d.),
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those numbers flipped.”’ In 2015, 73% of households subscribed to cable or satellite-television
service.”* Today, fewer than half of U.S. households subscribe.”” Much of that transition is due to
the enormous improvements in broadband speed, reliability, and affordability discussed in Part
II.LA.3.a. Similarly, entry and intermodal competition from 5G, fixed wireless, and satellite—as
discussed in Part II.A.3.c—has meant that more than 94% of the country can now access high-speed
broadband from three or more providers, thereby eroding the already tenuous claims that
broadband-internet service is akin to a utility.

Regulating a competitive industry as a monopoly utility is what former Justice Stephen Breyer
identified as a regulatory “mismatch,” which he defined as:

[A]n area where the rationale for regulation, judged by empirical fact, is not compelling,

or where there are apparently less restrictive or more incentive-based forms of

governmental intervention that can obtain regulation’s purported objective. 2

As we note throughout these comments, the federal government already has in place many laws,
rules, and policies that could satisfy many of the objectives the FCC seeks with Title II
reclassification. In nearly every case, existing regulations are less-restrictive, more incentive-based, or
less-capricious than common-carrier regulation under Title II.

3. Existing broadband competition renders common-carrier regulations
unnecessary

The FCC seeks comment on the state of competition in broadband internet-access services.”” The
NPRM claims that more than one-third of households lack competitive choice for fixed broadband
at speeds of 100/20 Mbps, and that 70% of rural households lack such choice.”® Despite the fact
that nearly one-in-eight households with athome internet are mobile-only, the Commission
concludes that fixed and mobile internet are not substitutable.” Against this backdrop, the FCC
seeks comment regarding whether services with substantially different technologies can substitute

https://ourworldindata.org/grapher/technology-adoption-by-households-in-the-united-states.

B 1d. (showing household usage of landlines and mobile phones in 2018 at 42.7% and 95%, respectively).
* Edward Carlson, Cutting the Cord: NTIA Data Show Shift to Streaming Video as Consumers Drop Pay TV, NTIA (2019),

https://www.ntia.gov/blog/2019/cutting-cord-ntia-data-show-shift-streamingvideo-consumers-drop-pay-tv.

% Karl Bode, A New Low: Just 46% Of U.S. Households Subscribe to Traditional Cable TV, TECHDIRT (Sep. 18, 2023),
https://www.techdirt.com/2023/09/18/a-new-low-just-46-of-u-s-households-subscribe-to-traditional-cable-tv. See also Shira
Ovide, Cable TV Is the New Landline, N.Y. TIMES (Jan. 6, 2022), https://www.nytimes.com/2022/01/06/technology/cable-

tv.html.

26 See STEPHEN BREYER, REGULATION AND ITS REFORM 195 (1982).
TNPRM at 1 127.

B1d.

¥ 1d.


https://ourworldindata.org/grapher/technology-adoption-by-households-in-the-united-states
https://www.ntia.gov/blog/2019/cutting-cord-ntia-data-show-shift-streaming-video-consumers-drop-pay-tv
https://www.techdirt.com/2023/09/18/a-new-low-just-46-of-u-s-households-subscribe-to-traditional-cable-tv/
https://www.nytimes.com/2022/01/06/technology/cable-tv.html
https://www.nytimes.com/2022/01/06/technology/cable-tv.html
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for each other competitively, and whether consumers nationwide have an adequate choice of
providers.”

By most measures, U.S. broadband competition is vibrant and has increased dramatically since the
COVID-19 pandemic. Since 2021, more households are connected to the internet, broadband
speeds have increased while prices have declined, more households are served by more than a single
provider, and new technologies—such as satellite and 5G—have expanded internet access and
intermodal competition among providers.

a. More households are served by two or more providers

Criticisms of the current state of broadband deployment tend to presume it results from widespread
market failure. Specifically, the critics believe that too few Americans have affordable access to
adequate broadband speed and capacity and that this, in turn, is the result of insufficient
competition among broadband providers.’' For example, in her speech announcing the FCC’s latest
proposal to regulate internet services under Title I, Chair Jessica Rosenworcel claimed that 80% of
the country faces a monopoly or duopoly for 100 Mbps or higher download speeds.” But, in fact,
nearly all of the country has access to athome internet, a vast majority has access to high-speed
internet, and much of the country has access to these speeds from three or more providers.

The Federal Communications Commission (FCC) defines high-speed broadband as Internet service
that offers speeds of at least 25/3 Mbps.”” The IIJA defines a location as “unserved” if it has no
internet connection available or only has a connection offering speeds of less than 25/3 Mbps.** A
location is considered “underserved” if the only options available offer speeds of less than 100/20

1d.
1 See, e.g., Karl Bode, Colorado Eyes Killing State Law Prohibiting Community Broadband Networks, TECHDIRT (Mar. 30, 2023),

https://www.techdirt.com/2023/03/30/colorado-eyes-killing-state-law-prohibiting-community-broadband-networks (Local

broadband monopolies are a “widespread market failure that’s left Americans paying an arm and a leg for what’s often
spotty, substandard broadband access.”).

32 FCC Chair Rosenworcel on Reinstating Net Neutrality Rules, C-SPAN (Sep. 25, 2023), https://www.c-span.org/video/?530731-
1/fcechairrosenworcel-reinstating-net-neutrality-rules (“Only one-fifth of the country has more than two choices at [100
Mbps download] speed. So, if your broadband provider mucks up your traffic, messes around with your ability to go where
you want and do what you want online, you can’t just pick up and take your business to another provider. That provider may
be the only game in town.”).

3 See FCC, 2015 Broadband Progress Report (2015), https://www.fcc.cov/reports-research/reports/broadband-
progressreports/2015-broadband-progress-report (Upgrading the standard speed from 4/1 Mbps to 25/3 Mbps). In
November 2023, FCC Chair Rosenworcel announced a notice of inquiry seeking input on a proposal to raise the minimum
connection-speed benchmark to 100/20 Mbps, with a goal of having a benchmark of 1000/500 Mbps by the year 2030; See
also, Eric Fruits, Gotta Go Fast: Sonic the Hedgehog Meets the FCC, TRUTH ON THE MARKET (Nov. 3, 2023),
https://truthonthemarket.com/2023/11/03/¢otta-go-fast-sonic-the-hedgehog-meets-the-fcc.

3 See IIJA at § 60102 (a)(1)(A). See also Jake Varn, What Makes a Community “Unserved” or “Underserved” by Broadband?, PEW

CHARITABLE TRUSTS (May 3, 2023), available at https://www.pewtrusts.org/-/media/assets/2023/06/un~and-underserved-
definitions-ta-memo-pdf.pdf.



https://www.techdirt.com/2023/03/30/colorado-eyes-killing-state-law-prohibiting-community-broadband-networks/
https://www.c-span.org/video/?530731-1/fcc-chair-rosenworcel-reinstating-net-neutrality-rules
https://www.c-span.org/video/?530731-1/fcc-chair-rosenworcel-reinstating-net-neutrality-rules
https://www.fcc.gov/reports-research/reports/broadband-progressreports/2015-broadband-progress-report
https://www.fcc.gov/reports-research/reports/broadband-progressreports/2015-broadband-progress-report
https://truthonthemarket.com/2023/11/03/gotta-go-fast-sonic-the-hedgehog-meets-the-fcc/
https://www.pewtrusts.org/-/media/assets/2023/06/un--and-underserved-definitions-ta-memo-pdf.pdf
https://www.pewtrusts.org/-/media/assets/2023/06/un--and-underserved-definitions-ta-memo-pdf.pdf
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Mbps.” The third iteration of the National Broadband Map, released in November 2023,

. . 36
indicates:

e  93.8% of locations have access to connections of 25/3 Mbps or higher;
e 88.5% of locations have access to speeds of 200/25 Mbps or higher.

e Only 6.2% of locations are unserved, and 2.6% are “underserved” with connections of less than

100,/20 Mbps.

The most recent FCC data on U.S. broadband deployment finds that 90% of the population in
2021 was served by one or more providers offering 250/25 Mbps or higher speeds (Table 1).”” That
is more than double the share of the population five years earlier, when only 44% of Americans had
access to such speeds.”® In 2019, the FCC did not report the share of population with access to
1,000/100 Mbps speeds or higher. In 2021, 28% of the population had access to these gigabit
download speeds.

Table 1 shows that, in 2021, more than 85% of the population was covered by two or more fixed
broadband providers offering 25/3 Mbps or higher speeds and more than 60% of the country was
covered by three or more providers providing such speeds. If satellite and 5G providers are included,
then close to 100% of the country is served by two or more high-speed providers.

TABLE I: U.S. Population Fixed Broadband Access by Number of Providers, 2021

DOWNLOAD/UPLOAD NONE | OR 20R 3 OR

SPEED MORE MORE MORE
10/1 Mbps 1.4% 98.7% 91.8% 68.8%
25/3 Mbps 2.4% 97.4% 86.8% 60.7%
100/10 Mbps 6.0% 94.0% 61.9% 18.4%
250/25 Mbps 9.8% 90.2%  42.3% 6.4%
1,000/100 Mbps 71.6% 28.3% 2.5% 0.1%

SOURCE: FCC, Fixed Broadband Deployment

Moreover, the evidence indicates that broadband competition has increased over time, as measured
by the number of competing high-speed providers (Figure 1).”

% See 1TJA at § 60102(2)(1)(C)ID)).
3 Mike Conlow, New FCC Broadband Map, Version 3, MIKE’'S NEWSLETTER (Nov. 20, 2023),

https://mikeconlow.substack.com/p/new-fcc-broadband-map-version-3.

T FCC, Fixed Broadband Deployment (Jun. 2021), https://broadband477map.fec.gov/#/area-
summarylversion=jun202 1 &type=nation&geoid=0&tech=acfw&speed=25 3&vlat=27.480205324799257&vlon=-
41.52925368904516&vzoom=5.127403622197149.

% FCC, 2019 Broadband Deployment Report, GN Docket No. 18-238, FCC 19-44 (May 29, 2019), at Fig, 4, available at
https://docs.fcc.gov/public/attachments/FCC-19-44A1.pdf.

¥ FCC, 2022 Communications Marketplace Report, GN Docket No. 22-203 (Dec. 30, 2022), at Fig. IL.A.28,
https://docs.fcc.gov/public/attachments/FCC-22-103A1.pdf.



https://mikeconlow.substack.com/p/new-fcc-broadband-map-version-3
https://broadband477map.fcc.gov/#/area-summary?version=jun2021&type=nation&geoid=0&tech=acfw&speed=25_3&vlat=27.480205324799257&vlon=-41.52925368904516&vzoom=5.127403622197149
https://broadband477map.fcc.gov/#/area-summary?version=jun2021&type=nation&geoid=0&tech=acfw&speed=25_3&vlat=27.480205324799257&vlon=-41.52925368904516&vzoom=5.127403622197149
https://broadband477map.fcc.gov/#/area-summary?version=jun2021&type=nation&geoid=0&tech=acfw&speed=25_3&vlat=27.480205324799257&vlon=-41.52925368904516&vzoom=5.127403622197149
https://docs.fcc.gov/public/attachments/FCC-19-44A1.pdf
https://docs.fcc.gov/public/attachments/FCC-22-103A1.pdf
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e 25/3 Mbps: In 2018, 73.0% of households had access to 25/3 Mbps speeds from only one or
two fixed broadband providers and only 21.6% had access from three or more providers. In
2021, only 29.1% of households had access from one or two providers while 69.3% were served
by three or more providers. Thus, the number of households served by three or more providers
increased by 47.7 percentage points from 2018 through 2021.

e 100/20 Mbps: In 2018, 11.6% of households had no access to 100/20 Mbps speeds and 14.8%
had access from three or more fixed broadband providers. In 2021, 5.4% of households had no
access, while 21.3% were served by three or more providers. Thus, the number of households
served by three or more providers increased by 6.5 percentage points from 2018 through 2021.

FIGURE 2: Percentage of US Households in Census Blocks with Multiple Provider Options
for Fixed Terrestrial Services, 2018 v 2021

25/3 Mbps 100/20 Mbps

100%
90%

O, 3 o

a0k 21.6% 4 8% 21.3%
70%

69.3%
60%
50%
40%
30%
20%
10%
0%
2018 2021 2018 2021

=1 or 2 Providers =3 or more providers

SOURCE: FCC, 2022 Communications Marketplace Report

Since the 2018 Order®™ that reclassified broadband under Title I, broadband competition has
increased. The share of households with high-speed fixed broadband connections offered by three
or more providers has increased. Over the same period, entry and intermodal competition from 5G,
fixed wireless, and satellite, as discussed in more depth below, has meant that more than 94% of the
country can now access high-speed broadband from three or more providers. The growing consumer
adoption of technologies that differ substantially from fixed broadband demonstrate that consumers
view these technologies as competitive substitutes for each other.

“ Report and Order on Remand, Declaratory Ruling, and Order, In the Matter of Restoring Internet Freedom WC Docket
No. 17-108 (Jan. 4, 2018) [hereinafter “2018 Order”]
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b. Broadband speeds have increased while prices have declined

Critics of the current state of U.S. broadband competition claim that U.S. prices are among the
highest in the developed world because the U.S. market is not as competitive as other jurisdictions.
For example, the Community Tech Network asks rhetorically, “So why does the internet cost so
much more in the U.S. than in other countries? One possible answer is the lack of competition.”*
Their article includes a graphic in which U.S. internet is described as “expensive and slow” while

Australia is categorized as “fast and cheap.”

None of these claims appear to hold up under scrutiny. Instead, adjusting for consumption and
download speeds, U.S. fixed-broadband pricing is among the lowest in the developed world. On a
cost-per-megabit basis, the United States is among the least costly (Figure 2).* In addition, Speedtest’s

Global Index of median speeds reports the United States as having the second-fastest median speed

among OECD countries (Figure 3).%

FIGURE 2: Average Cost of Broadband in OECD, Per-Megabit Per-Month ($US)
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SOURCE: Cable.co.uk, Global Broadband Pricing League Table 2023

1 Why Is the Internet More Expensive in the USA Than in Other Countries?, COMMUNITY TECH NETWORK (Feb. 2, 2023),

https://communitytechnetwork.org/blog/why-is-the-internet-more-expensive-in-the-usa-than-in-other-countries.

* This is qualitatively consistent with the FCC’s finding that United States has the seventh-lowest prices per-gigabit of data
consumption. FCC, 2022 Communications Marketplace Report (Appendix G), GN Docket No. 22-103 (Dec. 30, 2022), at 69
(Fig. 41 Fixed Broadband Price Indexes), available at https://docs.fcc.gov/public/attachments/FCC-22-103A5.pdf.

# Speedtest, Median Country Speeds Oct. 2023, SPEEDTEST GLOBAL INDEX (last accessed Dec. 11, 2023),
https://www.speedtest.net/global-index.



https://communitytechnetwork.org/blog/why-is-the-internet-more-expensive-in-the-usa-than-in-other-countries/
https://docs.fcc.gov/public/attachments/FCC-22-103A5.pdf
https://www.speedtest.net/global-index
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FIGURE 3: Median Download Speeds in OECD (Mbps)
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SOURCE: Speedtest, Global Index

Cross-country comparisons of broadband pricing are especially fraught, due to country-by-country
variations in factors that drive the costs of delivering broadband and the prices paid by consumers.
Deployment costs are driven largely by population density and terrain, as well as each country’s
unique regulatory and tax policies.* Consumer choices often drive the prices paid by subscribers.
These include choices regarding the mix of fixed broadband and mobile, speed preferences, and data
consumption.*

A broadband-pricing index published annually by USTelecom reports that inflation-adjusted
broadband prices for the most popular speed tiers among consumers have decreased by 54.7% from

# See Eric Fruits & Kristian Stout, The Income Conundrum: Intent and Effects Analysis of Digital Discrimination, INT'L CTR. FOR L.
& ECON. (Nov. 14, 2022), available at https://laweconcenter.org/wp-content/uploads/2022/11/The-Income-Conundrum-
Intent-and-Effects-Analysis-of-Digital-Discrimination.pdf; see also Giuseppe Colangelo, Regulatory Myopia and the Fair Share of
Network Costs: Learning from Net Neutrality’s Mistakes, INT'L CTR. FOR L. & ECON. (May 18, 2023),
https://laweconcenter.org/resources/regulatory-myopia-and-the-fair-share-of-network-costs-learning-from-net-neutralitys-
mistakes.

“1d.



https://laweconcenter.org/wp-content/uploads/2022/11/The-Income-Conundrum-Intent-and-Effects-Analysis-of-Digital-Discrimination.pdf
https://laweconcenter.org/wp-content/uploads/2022/11/The-Income-Conundrum-Intent-and-Effects-Analysis-of-Digital-Discrimination.pdf
https://laweconcenter.org/resources/regulatory-myopia-and-the-fair-share-of-network-costs-learning-from-net-neutralitys-mistakes
https://laweconcenter.org/resources/regulatory-myopia-and-the-fair-share-of-network-costs-learning-from-net-neutralitys-mistakes
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2015 to 2023, or 5.6% a year.* Prices for the highestspeed tiers have decreased by 55.8% over the
same period. The Producer Price Index for residential internet-access services decreased by 11.2%
from 2015 through July 2023.* The median fixed-broadband connection in the United States
delivers more than 207 Mbps download service, an 80% increase over the pre-pandemic median
speed (Figure 4).%

FIGURE 4: Median Download Speeds in US (Mbps)

250
Year Mobile Fixed
200 2016 193 488
2017 228 708
150 2018 274 970
2019 348 1158
100 2020 441 1526
2021 423 1182
50 2022 599 1597
; 2023 77.4 2073

2016 2017 2018 2019 2020 2021 2022 2023

SOURCE: Speedtest, Global Index (July of each year)

An industry experiencing increasing quality along with decreasing prices is consistent with an
industry that faces robust, if not increasing, competition. By these measures, the U.S. broadband
industry, under Title I regulation, is both competitive and dynamic. To date, proponents of Title 11
regulation have not demonstrated that net neutrality or other common-carrier obligations have or
will improve internet speeds or pricing for consumers.

c. New technologies have increased intermodal competition

Nearly one-in-eight households with athome internet are mobile-only.* According to Pew Research,
19% of adults who do not have athome broadband report that their smartphone does everything

# Arthur Menko, 2023 Broadband Pricing Index, BUSINESS PLANNING INC., (Oct. 2023), available at https://ustelecom.org/wp-
content/uploads/2023/10/USTelecom-2023-BPI-Report-final.pdf.

#U.S. Bureau of Labor Statistics, Producer Price Index by Commodity: Telecommunication, Cable, and Internet User Services:

Residential Internet Access Services [WPU374102], retrieved from FRED, FEDERAL RESERVE BANK OF ST. LOUIS (Aug. 29, 2023),
https://fred.stlouisfed.org/series/WPU374102.

* Speedtest, United States Median Country Speeds July 2023, SPEEDTEST GLOBAL INDEX (2023),
https://www.speedtest.net/global-index/united-states. Prior years retrieved from INTERNET ARCHIVE. See also Camryn Smith,
The Average Internet Speed in the U.S. Has Increased by Over 100 Mbps since 2017, ALLCONNECT (Aug. 4, 2023),
https://www.allconnect.com/blog/internetspeeds-over-time (average download speed in the United States was 30.7 Mbps in

2017 and 138.9 Mbps in the first half of 2023).
#1.S. Census Bureau, 2021 American Community Survey 1-Year Estimates, Table Id. S2801 (2021); U.S. Census Bureau, ACS



https://ustelecom.org/wp-content/uploads/2023/10/USTelecom-2023-BPI-Report-final.pdf
https://ustelecom.org/wp-content/uploads/2023/10/USTelecom-2023-BPI-Report-final.pdf
https://fred.stlouisfed.org/series/WPU374102
https://www.speedtest.net/global-index/united-states
https://www.allconnect.com/blog/internet-speeds-over-time
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they need to do online.”® Even so, the Commission concludes that fixed and mobile internet are not
substitutable,’’ and seeks comments regarding its conclusion that, “fixed broadband and mobile
wireless broadband are not substitutes in all cases,” as well as its finding that broadband service and
mobile-wireless service “enable[] different situational uses.”>’

“All cases” is an unreasonably high threshold that fails to recognize the central question of
competition—namely, how do or would consumers respond to a significant change in prices, quality,
or terms and conditions! It’s been long-established that goods and services need not be perfect—or
even close—substitutes to exert competitive pressure.5 ’ Indeed, as we discuss in this section,
consumer adoption of 5G and satellite broadband indicate that many consumers view fixed, mobile,
and satellite broadband as competitive substitutes. Thus, any FCC evaluation of broadband
competition must account for competitive threats and pressures associated with intermodal

competition.

One of the most important changes to occur since the last two netneutrality rounds is the
intensification of intermodal competition, primarily due to the introduction and expansion of
satellite and fixed-wireless options, alongside the rapid growth of high-speed 5G technology. These
developments have not only diversified the array of available services, but also enhanced their quality
and accessibility. Moreover, the advent of widely available satellite and fixed-wireless technologies
offers viable alternatives to traditional broadband, breaking down previous geographical and
infrastructural barriers. Satellite-broadband services, 5G wireless, and fixed wireless now offer robust
competition in areas previously served by, at most, one or two fixed-broadband providers. When
considering the state of competition in broadband access, acknowledging this growing intermodal

competition is crucial.

The advent of low-earth orbit (LEO) satellite broadband has dramatically expanded the geographic
reach of high-speed internet access. Starlink satellite service has been made available to all locations

1-Year Estimates Public Use Microdata Sample 2021, Access to the Internet (ACCESSINET) (2021).
*® Andrew Perrin, Mobile Technology and Home Broadband 2021, PEW RESEARCH CENTER (Jun. 3, 2021),

https://www.pewresearch.org/internet/2021/06,/03/mobile-technology-and-home-broadband-2021.
51 1d. U.S. Census Bureau, 2021 American Community Survey 1-Year Estimates, Table Id. S2801 (2021); U.S. Census Bureau,
ACS 1-Year Estimates Public Use Microdata Sample 2021, Access to the Internet (ACCESSINET) (2021).

2 NPRM at 1123 (emphasis added).

>3 See EDWARD CHAMBERLIN, THE THEORY OF MONOPOLISTIC COMPETITION (1933) (arguing that even if a competitor’s
service is not a perfect substitute, it can still exert competitive pressure by appealing to different segments of the market with
different preferences.). See also William J. Baumol, Contestable Markets: An Uprising in the Theory of Industry Structure, 72 AM.
ECON. REV. (1982) (arguing that even if a new entrant’s product is not a perfect substitute for the incumbent’s product, it
can still exert competitive pressure by threatening to enter the market and erode the incumbent’s market share.)



https://www.pewresearch.org/internet/2021/06/03/mobile-technology-and-home-broadband-2021/
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in the United States.”® Starlink’s reported speeds are between 25/5 Mbps and 220/25 Mbps.”
Project Kuiper has successfully launched its first test satellites,”® with commercial service expected to
begin in the second half of 2024.”7 Starlink and Project Kuiper provide new broadband options,
especially for rural and remote households previously limited to slow DSL services. S&P Global
Market Intelligence reports:

Satellite broadband subs ... have lingered in the 1 million to 2 million subscriber range
since 2008 but finally broke above 2 million last year due largely to growth at Low Earth
Orbit new entrant Starlink.” *®

Research published in 2017—two years before the first launch of Starlink satellites—found that
households in manufactured or modular homes are more likely to adopt satellite internet instead of
wired, cable connections.” One explanation is that many manufactured homes are not cable-ready
and lack the wiring for cable-internet connections. Thus, despite the higher monthly costs, the “all-
in” cost of satellite connections is relatively lower. These consumers clearly considered cable and
satellite to be competitors. In research published last month, Gregory Rosston and Scott Wallsten
highlighted the importance of satellite broadband for competition in rural areas:

Starlink (and its likely future LEO competitors) are creating real, facilities-based
broadband competition in areas that are currently not served by low-latency service or
are served only by companies that rely on heavy subsidies. The opportunities, therefore
are broadband competition in rural areas and large reductions in taxpayer spending on

broadband availability.

>* See Dan Heming, Starlink No Longer Has a Waitlist for Standard Service, and 10 MPH Speed Enforcement Update, MOBILE
INTERNET RESOURCE CENTER (Oct. 3, 3023), https://www.rvmobileinternet.com/starlink-no-longer-has-a-waitlist-for-
standard-service-and-10-mph-speed-enforcement-update.

% See Starlink Specifications, STARLINK (last accessed Dec. 12, 2023), https://www.starlink.com/legal/documents/DOC-1400-
28829-70.

%6 See Amazon Staff, Amazon Shares an Update on How Project Kuiper’s Test Satellites are Performing, AMAZON (Oct. 16, 2023),
https://www.aboutamazon.com/news/innovation-at-amazon/.

update.
57 See Kuiper Service to Start by End of 2024: Amazon, COMMUNICATIONS DAILY (Oct. 12, 2023),

https://communicationsdaily.com/news/2023/10/12/Kuiper-Service-to-Start-by-End-of-2024-Amazon-2310110007.

% John Fletcher, The History of US Broadband, S&P GLOBAL MARKET INTELLIGENCE (May 23,2023),
https://www.spglobal.com/marketintelligence/en/news-insights/research/the-history-of-us-broadband. The report also
notes, “While fixed wireless similarly had trouble breaking above 2 million subscribers for years, its recent surge, driven by T-
Mobile US Inc. and Verizon, helped it surpass 6 million last year.” Id.

%9 See Andre Boik, The Economics of Universal Service: An Analysis of Entry Subsidies for High Speed Broadband, 40 INFO. ECON. &
Por’y 13 (2017).

% Gregory Rosston & Scott Wallsten, Should Satellite Broadband Be Included in Universal Service Subsidy Programs?, 6 J. L. &
INNOVATION 135 (2023).

amazon-project-kuiper-testsatellites-space-launch-october-2023-



https://laweconcenter.sharepoint.com/sites/icleprojects/Shared%20Documents/Telecom/Net%20Neutrality%20Writings/%20https:/www.rvmobileinternet.com/starlink-no-longer-has-a-waitlist-for-standard-service-and-10-mph-speed-enforcement-update/
https://laweconcenter.sharepoint.com/sites/icleprojects/Shared%20Documents/Telecom/Net%20Neutrality%20Writings/%20https:/www.rvmobileinternet.com/starlink-no-longer-has-a-waitlist-for-standard-service-and-10-mph-speed-enforcement-update/
https://www.starlink.com/legal/documents/DOC-1400-28829-70
https://www.starlink.com/legal/documents/DOC-1400-28829-70
https://www.aboutamazon.com/news/innovation-at-amazon/amazon-project-kuiper-test-satellites-space-launch-october-2023-update
https://www.aboutamazon.com/news/innovation-at-amazon/amazon-project-kuiper-test-satellites-space-launch-october-2023-update
https://communicationsdaily.com/news/2023/10/12/Kuiper-Service-to-Start-by-End-of-2024-Amazon-2310110007
https://www.spglobal.com/marketintelligence/en/news-insights/research/the-history-of-us-broadband
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Citing estimates from research firm Omdia, the Wall Street Journal reports that about 43% of U.S.
consumers had 5G mobile subscriptions as of June 2023.' The increasing deployment of 5G wireless
technology has led to faster speeds, lower latency, and greater reliability, leading to 5G becoming
increasingly competitive with fixed broadband.

e Recent data reports 5G download speeds of 80.0 Mbps to 195.5 Mbps among the three largest
U.S. providers.®” These speeds are sufficient to support a household of two to five users,
streaming high-resolution and 4K video, streaming music, online gaming, remote work, and
home-security services.®> Moreover, these speeds far exceed the FCC’s definition of “high-speed
broadband” as speeds of at least 25/3 Mbps.**

e Analysis of Speedtest data by Ericsson finds “the vast majority” of speed tests have measured a
latency of less than 50 ms for both 4G and 5G.% In comparison, the FCC reports cable
latencies of between 13 ms and 26 ms and fiber latencies of between 9 ms and 13 ms.*

As the 5G rollout continues and more spectrum is deployed, wireless speeds will continue to
increase.’” And enhancements like 5G fixed-wireless access (FWA) enable carriers to compete
directly with wired services. For example, one study concludes:

We find that at current prices, full FWA entry to a cable-only market, which constitutes
approximately 30 percent of all cable modem subscribers in the United States, would
convert 18 percent of cable-only households to FWA .... In cable/fiber markets, we find

that full FWA entry would convert 2 percent of households from cable modem to FWA
68

81 See Drew FitzGerald, After More Than Four Years, Has 5G Lived Up to Expectations?, WALL ST. J. (Oct. 14, 2023),

https://www.wsj.com/business/telecom/how-5g-changed-world-752b13ee.

62 See Robert Wyrzykowski, 5G Experience Report, OPENSIGNAL (Jul. 2023),
https://www.opensignal.com/reports/2023/07 /usa/mobilenetwork-experience-5¢; Petroc Taylor, Average 5G and Owerall
Download Speed by Provider in the United States in 2023 (in Mbps), STATISTA (Jul. 11, 2023),

https://www.statista.com/statistics/818204/4¢-3o-and-overall-download-speed-in-the-united-states-by-provider.

8 See Robin Layton, Everything You Need to Know About Internet Speeds, ALLCONNECT (Aug. 9, 2023),
https://www.allconnect.com/blog/consumers-guide-to-internet-speed.

4 See FCC, 2015 Broadband Progress Report (2015), https://www.fcc.cov/reports-research/reports/broadband-
progressreports/2015-broadband-progress-report (upgrading the standard speed from 4/1 Mbps to 25/3 Mbps). In
November 2023, FCC Chair Rosenworcel week announced a notice of inquiry seeking input on a proposal to raise the
minimum connection-speed benchmark to 100/20 Mbps, with a goal of having a benchmark of 1000,/500 Mbps by the year
2030; See Eric Fruits, Gotta Go Fast: Sonic the Hedgehog Meets the FCC, TRUTH ON THE MARKET (Nov. 3, 2023),

https://truthonthemarket.com/2023/11/03/gotta-go-fast-sonic-the-hedgehog-meets-the-fcc.

% Reiner Ludwig, Who Cares About Latency in 5G?, ERICSSON BLOG (Aug. 16, 2022),

https://www.ericsson.com/en/blog/2022/8/who-cares-about-latency-in-5¢.

% ECC, Measuring Fixed Broadband—Eleventh Report (Dec. 31, 2021), https://www.fcc.cov/reports-research/reports/measuring

broadband-america/measuringfixed-broadband-eleventh-report.

57 See, Eli Blumenthal, Verizon's 5G Speeds Are About to Get Faster, Ahead of Schedule, CNET (Aug. 14, 2023),

https://www.cnet.com/tech/mobile/verizons-5g-speeds-are-about-to-get-faster-ahead-of-schedule.

5 Hal Singer & Augustus Urschel, Competitive Effects of Fixed Wireless Access on Wireline Broadband Technologies, ECON ONE


https://www.wsj.com/business/telecom/how-5g-changed-world-752b13ee
https://www.opensignal.com/reports/2023/07/usa/mobile-network-experience-5g
https://www.statista.com/statistics/818204/4g-3g-and-overall-download-speed-in-the-united-states-by-provider/
https://www.allconnect.com/blog/consumers-guide-to-internet-speed
https://www.fcc.gov/reports-research/reports/broadband-progressreports/2015-broadband-progress-report
https://www.fcc.gov/reports-research/reports/broadband-progressreports/2015-broadband-progress-report
https://truthonthemarket.com/2023/11/03/gotta-go-fast-sonic-the-hedgehog-meets-the-fcc/
https://www.ericsson.com/en/blog/2022/8/who-cares-about-latency-in-5g
https://www.fcc.gov/reports-research/reports/measuring-broadband-america/measuring-fixed-broadband-eleventh-report
https://www.fcc.gov/reports-research/reports/measuring-broadband-america/measuring-fixed-broadband-eleventh-report
https://www.cnet.com/tech/mobile/verizons-5g-speeds-are-about-to-get-faster-ahead-of-schedule/
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B. Title | Enables Business-Model Experimentation and
Differentiation

The NPRM assumes that net-neutrality rules assuring an “open Internet” are necessary to promote
“edge innovation,” which creates consumer demand for high-speed internet and therefore
“expanded investments in broadband infrastructure.”®” But the NPRM essentially ignores the
dynamic competition in broadband markets that leads to significant investment and innovation by
broadband providers, as the market since the repeal 2015 Order shows. Part II1.B.1 describes this
dynamic competition in broadband markets. Part I1.B.2 makes the case that Title I classification is
what has allowed continued experimentation and innovation by broadband providers.

I.  Broadband markets are characterized by dynamic competition

Potential competition plays a pivotal role in dynamic technology markets. The threat that new
technologies like LEO satellite and 5G fixed wireless could disrupt incumbents’ market share
stimulates continued infrastructure investment and innovation. Even where substitution currently
is incomplete, the looming threat of competitive disruption disciplines behavior.

To this point, as we have previously noted,” broadband-market competition should be understood
as dynamic, not static. Related to the question of intermodal competition (which can often present
imperfect substitutes) are market dynamics driven by potential competition:

In dynamic contexts, potential competitors can have much greater importance. What
today appears merely to be a potential competitor can obliterate incumbents tomorrow
in acts of Schumpeterian creative destruction. To exclude such a competitor from the
boundaries of the market would clearly be a mistake.”

Where traditional competition analysis tends to gauge competitiveness using narrow, static indicia
such as price levels and market share, a focus on “dynamic competition” may be more appropriate
in technology-driven markets like broadband service. Dynamic markets are not typically composed
of many competitors making marginal price adjustments to capture small slices of market share.
Instead, such markets often experience sequential competition: firms vie to capture the entire market
(or most of it), with would-be competitors and new entrants attempting to disrupt incumbents by
introducing innovative new products or business models to supplant previous technologies.

(Jun. 2023), available at https://api.ctia.org/wp-content/uploads/2023/06/Competitive-Effects-of-Fixed-Wireless-Access-on-
Wireline-Broadband-Technologies-FINAL.pdf.

% NPRM at 1129.
 This section is adapted from Geoffrey A. Manne, Kristian Stout & Ben Sperry, A Dynamic Analysis of Broadband

Competition: What Concentration Numbers Fail to Capture, at 26-30, INT. CTR. FOR L. & ECON. (Jun. 3, 2021), available at
https://laweconcenter.org/wp-content/uploads/2021/06/A-Dynamic-Analysis-of-Broadband-Competition.pdf.

™ See J. Gregory Sidak & David J. Teece, Dynamic Competition in Antitrust Law, 5 ]. COMPETITION L. & ECON. 581, 614
(2009).



https://api.ctia.org/wp-content/uploads/2023/06/Competitive-Effects-of-Fixed-Wireless-Access-on-Wireline-Broadband-Technologies-FINAL.pdf
https://api.ctia.org/wp-content/uploads/2023/06/Competitive-Effects-of-Fixed-Wireless-Access-on-Wireline-Broadband-Technologies-FINAL.pdf
https://laweconcenter.org/wp-content/uploads/2021/06/A-Dynamic-Analysis-of-Broadband-Competition.pdf
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An assumption that more concentration must mean less competition stems from a blackboard
model of “perfect competition,” where innovation is merely a competitive dimension that emerges
from a healthy market structure, rather than innovation driving the evolution of market structures.
Rivalry is, of course, important, but no one seriously believes we live in a world of perfect
competition characterized by atomistic firms competing to produce commodity goods and services.
Yet this simplistic structuralist view of markets is frequently advanced in policy discussions.’

As Harold Demsetz famously observed, “the asserted relationship between market concentration
and competition cannot be derived from existing theoretical considerations and that it is based
largely on an incorrect understanding of the concept of competition or rivalry.”” In the case of
natural monopolies, scale economies may make it more efficient for one firm to produce a good or
service in a given market than it would be for two or more firms. Scale economies arise when high
fixed costs are spread over a larger number of goods, allowing larger firms to enjoy lower per-unit
costs of production. Due to economies of scale, markets like broadband, with high fixed costs, will
tend to have fewer firms than markets with lower fixed costs. But Demsetz demonstrated that, even
then, competition for the market itself can lead to an efficient result that prevents the typical welfare
harms attributed to monopolies.”™

The oft-neglected literature on dynamic capabilities and organizational strategy, by contrast, supports
the supposition that innovation drives market structure.” For the last several decades, this literature
has demonstrated that static price-effect-focused analysis is insufficient to understand dynamic
markets. For dynamic markets, instead, it is performance that matters, with price as a secondary
consideration and innovation as an important component of performance.”® So long as a market
remains contestable, even if it’s highly concentrated, firms’ performance will determine the
likelihood of new entrants. It is pressure from those potential new entrants that continues to drive

market competitiveness.’’

2 Cf. id. at 585 (“Indeed, it is common to find a debate about innovation policy among economists collapsing into a rather
narrow discussion of the relative virtues of competition and monopoly, as if they were the main determinants of innovation.
Clearly, much more is at work.”).

” Harold Demsetz, Why Regulate Utilities?, 11 ]. L. & ECON. 55, 55 (1968).
™ See id.
5 See Sidak & Teece, Dynamic Competition, supra note 71.

7 See, e.g., Thomas M. Jorde & David J. Teece, Competing Through Innovation: Implications for Market Definition, 64 CHL-KENT
L. REV. 741, 742 (1988) (“Moreover, in markets characterized by rapid technological progress, competition often takes place
on the basis of performance features and not price.”); David S. Evans & Richard Schmalensee, Some Economic Aspects of
Antitrust Analysis in Dynamically Competitive Industries, in 2 INNOVATION POLICY AND THE ECONOMY 1, 3 (Adam B. Jaffe, et al.,
eds. 2002) (“The defining feature of new-economy industries is a competitive process dominated by efforts to create
intellectual property through R&D, which often results in rapid and disruptive technological change.”).

77 See generally WILLIAM J. BAUMOL, JOHN C. PANZAR & ROBERT D. WILLIG, CONTESTABLE MARKETS AND THE THEORY OF
INDUSTRY STRUCTURE (1982).
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Indeed, in highly dynamic economies, particularly those characterized by scale economies, there can
be just as much reason to be concerned about too many competitors as by too few. Further, these
dynamic markets tend to see a continual rebalancing between equilibrium and disruption:

With dynamic competition, new entrants and incumbents alike engage in new product
and process development and other adjustments to change. Frequent new product
introductions followed by rapid price declines are commonplace. Innovations stem from
investment in R&D or from the improvement and combination of older technologies.
Firms continuously introduce product innovations, and from time to time, dominant
designs emerge. With innovation, the number of new entrants explodes, but once
dominant designs emerge, implosions are likely, and markets become more
concentrated. With dynamic competition, innovation and competition are tightly

linked.™

Thus, in any given market at a given time, there is likely some optimal number of firms that
maximizes social welfare.” That optimal number—which is sometimes just one and is never the
maximum possible—is subject to change, as technological shocks affect the dominant paradigms
controlling the market.® The optimal number of firms also varies with the strength of scale
economies, such that consumers may benefit from an increase in concentration if economies of scale
are strong enough.®' Therefore, in dynamic markets characterized by high fixed costs and strong
economies of scale, like broadband markets, the optimal number of firms is reached much more
quickly than in, for instance, relatively more commodity-like markets.

Broadband has many of the attributes of a dynamic market, which tends to make static analyses of
broadband competition fail to accurately appreciate competitive realities.®” Broadband markets are
driven by technological trends and can be disrupted by rapid modal shifts (e.g., from DSL to cable,
or, looking forward, from cable to 5G wireless, satellite, and fixed wireless). Moreover, the
infrastructure necessary to deliver broadband requires both long-term planning, as well as substantial
sustained investment. Firms in broadband markets are driven not merely by potential entrants today,
but by the necessity of intense and expensive planning for future shifts in technology and

™ Sidak & Teece, Dynamic Competition, supra note 71, at 585, 604.

? For a discussion of this principle and how it applies to broadband markets, see T. Randolph Beard, George S. Ford,
Lawrence J. Spiwak, & Michael Stern, The Law and Economics of Municipal Broadband, 73 FED. COMM’CNS L.J. 1 (2020)
[hereinafter, “Beard, Ford, Spiwak & Stern”].

8 See Rabah Amir, Market Structure, Scale Economies and Industry Performance, CORE DISCUSSION PAPER NO. 2003/65 (Sep. 1,

2003), https://papers.ssrn.com/sol3/papers.cfm’abstract id=995721.

81 See Demsetz, Why Regulate Utilities?, supra note 73; see also Sharat Ganapati, Growing Oligopolies, Prices, Output, and
Productivity, CENSUS WORKING PAPER CES-WP-18-48 (Jan. 20, 2020), available at

https://www.sganapati.com/files/Ganapati 2019 OligopoliesPricesQuantities AEJmicro.pdf (noting that increased

concentration results from a beneficial growth in firm size in productive industries that “expand real output and hold down
prices, raising consumer welfare, while maintaining or reducing their workforces, lowering labor’s share of output.”)

82 See generally ]. Gregory Sidak & David J. Teece, Innovation Spillovers and The “Dirt Road” Fallacy: The Intellectual Bankruptcy of
Banning Optional Transactions for Enhanced Delivery Over the Internet, 6 J. COMP. L. ECON. 521, 540 (2010) (Discussing the
broad array of factors that must be taken into account in a dynamic analysis of the Internet and broadband service).
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consumption preferences. Thus, firms operate with an eye toward future competitive pressures, not
merely in response to winning market share in the present.

Contrary to some assumptions, the U.S. broadband market is characterized by a significant amount
of entry (and exit). As Connolly & Prieger find:

The striking conclusion is that there is a tremendous amount of dynamic activity in the
US broadband market. In the national market, the entry rate averages 14-19% annually,
which is greater than the entry rates the economic literature has found for many other
industries. The exit rate for broadband is also higher than for other industries, but not
as high as the entry rate, so that net entry averages 3.1% annually. With narrower
geographic or service type market definitions, the entry rates average from 24% to an
astounding 49% per annum.®’

Thus, broadband providers must balance the need to offer attractive pricing in response to
immediate competitive pressures with a simultaneous need to make risky and costly investments in
technological upgrades in order to compete with advanced technologies that may not be
implemented for a decade or more.

Just as market share is a poor indicator of competition, basic accounting measures of profitability
and investment often fail to demonstrate how risk/return expectations are realized in dynamic
markets over the entire innovation lifecycle. A very large and very profitable ISP may have
experienced prior negative returns on invested capital, a result of the need to assume risk and make
enormous investments under conditions of uncertainty. The broadband market is constantly
evolving as a result of historical and ongoing infrastructure investment, rapidly changing technology,
the evolution of content and content-delivery technology, new regulations, and shifting usage
patterns, among other factors. Facilities-based competition (e.g., among fiber, cable, mobile, and
satellite) has ebbed and flowed depending on these various characteristics, but it has consistently
produced higher-quality connectivity at lower quality-adjusted prices. An accurate assessment of
competitiveness in broadband markets must take account of all these characteristics.

Further, it is well-known that process and product innovation does not arise solely from new entry;
incumbent firms frequently are important sources of innovation, as well as increased market
competitiveness.* Dynamic analysis does take entry seriously, but it is much more sensitive to
potential entry as a constraint on incumbents than a structuralist view would permit. Thus, for
example, an incumbent broadband provider that offers a 250 Mbps tier must consider the potential
capabilities of an existing competitor that only offers 100 Mbps service; it must incorporate potential
threats from that competitor in its decision matrix when evaluating whether to upgrade its network

8 Michelle Connolly & James E. Prieger, A Basic Analysis of Entry and Exit in the US Broadband Market, 2005-2008,
PEPPERDINE UNIVERSITY SCHOOL OF PUBLIC POLICY WORKING PAPER NO. 42 (2013) at 4,
https://digitalcommons.pepperdine.edu/sppworkingpapers/42 (published as Michelle Connolly & James E. Prieger, A Basic
Analysis of Entry and Exit in the US Broadband Market, 2005-2008, 12 REV. NETWORK ECON. 229 (2013)).

8 See generally NICOLAI J. FOSS & PETER G. KLEIN, ORGANIZING ENTREPRENEURIAL JUDGMENT (2012).
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to 1 Gbps in order to retain its customer base. An incumbent’s dominant position can quickly erode
thanks to imperfect in-market substitutes, as well as from out-of-market firms that may decide to

enter in the future.”

2. Title I classification promotes dynamic competition

The debate surrounding the optimal regulatory framework for broadband services often hinges on
finding a balance that fosters innovation and consumer welfare without stifling competition. The
broadband industry has thrived, for decades delivering lower prices and faster speeds under a Title
[ classification.® History has demonstrated that a light-touch regulatory regime under Title I of the
Communications Act is the most conducive environment to achieve these objectives.

One of the primary functions of a firm is to discover consumer needs, a process that frequently
requires firms to “think outside the box.” To attract and retain customers, firms must experiment
with offerings that introduce competition from unexpected quarters and keep competitive pressures
in place through technological and business-model innovation.

Light-touch regulatory frameworks are inherently more compatible with this approach than are more
onerous regimes, like Title II of the Communications Act. For example, in 2011, MetroPCS
attempted to introduce a limited data plan offering subsidized, unlimited access to YouTube and
other content providers, targeting pricesensitive consumers.®” This plan, though unconventional,
was poised to help bridge the digital divide by making wireless data more accessible to a segment
traditionally underserved by larger carriers. This type of business model is a non-neutral form of paid
prioritization, but it would very likely have helped price-conscious consumers access more internet

services. MetroPCS ultimately abandoned this plan, and such a plan would almost certainly run
afoul of the proposed rules in this NPRM.®*

Since then, ISPs have experimented with other potentially non-neutral paid-prioritization
approaches that nonetheless would yield enormous consumer surplus, such as AT&T’s Sponsored
Data program® and T-Mobile’s Binge On.”” Such business models provide more choices, potentially
lower prices, and introduce competitive threats to other players in the market. Ex ante rules that
presumptively ban this kind of experimentation foreclose the ability to discover if such models

actually serve the interests of consumers in practice.

5 See, e.g., Sidak & Teece, Dynamic Competition, supra note 71, at 615.
8 Menko, supra note 46.

87 See Daniel A. Lyons, Innovations in Mobile Broadband Pricing 3-4, MERCATUS CENTER WORKING PAPER NO. 14-08 (Mar.
2014), available at https://www.mercatus.org/research/working-papers/innovations-mobile-broadband-pricing.

8 1d.
8 AT&T, Sponsored Data from AT&T (last accessed Dec. 12, 2023), https://www.att.com/att/sponsoreddata/en.

% T-Mobile, Unlimited Video Streaming with Binge On (last accessed Dec. 12, 2023), https://www.tmobile.com/tv-

streaming/binge-on.
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And the harms that flow from reduced innovation affect not just ISPs and their consumers, but all
parts of the internet ecosystem. As Sidak and Teece have observed:

The lost benefits [of bans on paid prioritization] would affect both end users and
suppliers of content and applications. Optional business-to-business transactions for
QoS will enhance the efficiency of traffic flow over broadband networks, reducing
congestion. That enhanced efficiency benefits both the end users receiving content or
applications and the content providers whose content or applications are demanded.
Superior QoS is a form of product differentiation, and it therefore increases welfare by
increasing the production choices available to content and applications providers and
the consumption choices available to end users. Finally, as in other two-sided platforms,
optional business-to-business transactions for QoS will allow broadband network
operators to reduce subscription prices for broadband end users, promoting broadband
adoption by end users, which will increase the value of the platform for all users.”"

This follows from the nature of ISPs as platforms sitting at the center of a two-sided market. On one
side are end users who pay the ISP for access to the internet; on the other are content providers who
want access to the end users. A ban on paid prioritization assures that the ISP can monetize only
one side of the market. Aside from putting upward pricing pressure on end consumers, this also has
a detrimental effect on the overall value of the platform for users and content providers alike.

Prescriptive ex ante regulations under Title Il amount to per se bans on certain conduct, without even
inquiring whether such conduct is a net harm. Antitrust law, which is sensitive to exactly the sort of
vertical harms that are the subject of concern in this NPRM,* has developed rule-of-reason analysis
to parse when challenged conduct is harmful to consumer welfare.” That is, antitrust law does not
assume that vertical restraints always harm consumers, but has learned that, in many cases, vertical
restraints are a net benefit. But this analysis always occurs ex post, allowing companies to experiment
with innovative business models like the many variations of paid prioritization.

C. Title Il Reclassification Introduces Regulatory Uncertainty

The Commission tentatively deems unsubstantiated the 2018 Order’s conclusions that ISP
investment is closely tied to the Title II classification.”® This is because the Commission now
concludes that network-infrastructure owners make long-term, irreversible investments and that the
adoption of orders reclassifying broadband internet-access services would be unlikely to change these
investment decisions. In addition, because the Commission received conflicting viewpoints on the

°]. Gregory Sidak & David J. Teece, supra, note 82, at 532-33.
%2 See infra Section IILA.

% See, e.g., Herbert Hovenkamp, The Rule of Reason, 70 FLA. L. R. 81 (2018) (“Vertical restraints should be found unlawful
only when they facilitate an output reduction that serves to increase prices in relation to costs. To that extent, every
anticompetitive vertical restrain must contain at least an implicit horizontal element, whether it be collusion or exclusion.
The vast majority of purely vertical agreements pose no such threat. These conclusions are largely borne out by the case law.
Once the rule of reason is applied to a vertical practice, few instances of it are condemned.”)

% NPRM at 1 56.
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actual effect of Title II classification on investment, it concludes that no one can “quantify with any
reasonable degree of accuracy how either a Title I or a Title Il approach may affect future
investment.”” Instead, the Commission tentatively concludes that changes in ISP investment
following adoption of reclassification orders were more likely related to factors such as economic
conditions, technology changes, and general business decisions, rather than to Title I or Title II
classification.” The Commission seeks comments on these findings, beliefs, and conclusions.

Put simply, Title II reclassification will hinder investment. The see-sawing between Title I and Title
II regulation over the years has already injected regulatory uncertainty into the broadband market.
Reimposing Title II regulations will inject additional uncertainty.”” This uncertainty is compounded
by the FCC’s recent digital-discrimination rules. Title II combined with digital discrimination
imposes a double whammy of ex ante regulation of some conduct, combined with ex post monitoring,
scrutiny, and enforcement of vast array of other conduct.”

Firms’ investment decisions are often likened to a pipeline. But a more appropriate analogy would
be an assembly line, where investment opportunities are investigated and evaluated. Opportunities
with negative returns on investment are rejected and those with positive returns are further evaluated
and ranked. Because firms have limited resources, some of the investments with positive returns are
rejected. Once a firm decides to pursue an investment opportunity, the project is further evaluated
throughout the deployment timeframe. Just as a product can be pulled from the assembly line for
defects, investments can be pulled for economic or technical defects. Generally speaking, the further
down the assembly line the project goes, the less likely it is to be pulled. Thus, an interruption at the
end of the assembly line is likely to be less disruptive than an interruption at the beginning.

In this sense, the Commission is correct to conclude that Title II classification would have relatively
less impact on investments that are near the end of their assembly line. But that observation misses
the much bigger picture of investments at the beginning of the assembly line and potential

” 1d.
*Id.

" ICLE, Comments on Refreshing the Record in Restoring Internet Freedom and Lifeline Proceedings in Light of the D.C. Circuit’s
Moxzilla Decision, WC Docket Nos. 17-108, 17-287, 11-42 (Apr. 20, 2020), at 9, available at https://laweconcenter.org/wp-
content/uploads/2020/04/icle rifo record refresh comments final-20200420.pdf (“But the widely different regulatory
philosophies underlying the Orders—that of the RIFO’s light-touch regulation under Title I compared to the OIO’s more
interventionist regulation based on the uncertain whims of a changing political environment under Title II—strongly suggests
different levels of regulatory certainty. And it is virtually inevitable that the greater regime uncertainty under Title II would
contribute to a reduction in investment and/or its less efficient and effectively deployment. Such an effect is likely more

attenuated than the acute, immediate response many seem to be looking for. But it may be no less real and no less
important.”)

% Brendan Carr, Dissenting Statement of Commissioner Brendan Carr, Implementing the Infrastructure Investment and Jobs Act:
Prevention and Elimination of Digital Discrimination, GN Docket No. 22-69, Report and Order and Further Notice of Proposed
Rulemaking (Nov. 15, 2023), https://docs.fcc.gov/public/attachments/FCC-23-100A3.pdf (Regarding digital discrimination
rules, “The FCC reserves the right under this plan to regulate both ‘actions and omissions, whether recurring or a single
instance.’” In other words, if you take any action, you may be liable, and if you do nothing, you may be liable. There is no

path to complying with this standardless regime.”)
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investments that are still in the investigation and evaluation stage. For these projects, Title 11
classification can turn projects with positive expected returns into projects with negative expected
returns. In addition, the regulatory uncertainty that is endemic to Title II regulation reduces firms’
confidence in the reliability of their return-on-investment projections. Because of the well-known
and widely accepted risk-return tradeoff, firms facing increased uncertainty in investment returns
will demand higher expected returns from the investments they pursue.”

Put simply, Title II classification may not have a significant effect on investments near completion,
but could have a statistically and economically significant impact on future and early-stage
investments. Recently published peer-reviewed research supports this conclusion.

Wolfgang Briglauer and his co-authors examine the impact of netneutrality regulations on
broadband-network investment, specifically fiber-optic networks in OECD countries.'® Roslyn
Layton and Mark Jamison describe Briglauer, et al.’s research as “the only empirical, non-anecdotal
analysis of net neutrality and investment to date.”'” Using panel data from 2000 through 2021,
Briglauer and his co-authors find evidence that net-neutrality regulations have a significant negative
impact on fiber-optic network investment by internet service providers. They employ several
econometric techniques, including fixed effects and instrumental variables models, to establish
evidence of a causal relationship between net-neutrality rules and reduced investment. The main
finding is that the introduction of net-neutrality regulations leads to an estimated 22-25% decrease
in new fiber-optic network investments by ISPs.

Briglauer et al. argue their statistical analysis provides evidence that strict net-neutrality rules tend to
slow deployment of new high-speed broadband connections. They find the negative impact manifests
with a delay, rather than immediately, likely due to rigidities and lags in broadband-deployment
projects, thus pointing to a longrun effect. In addition, their fiber investment variable measures
newly installed fiber connections, representing new broadband-infrastructure capacity. This is more
indicative of long-run capital investment rather than shortrun variations in spending.

Briglauer et al. control for other factors unrelated to netneutrality regulations by including
macroeconomic conditions relevant for investment decisions, such as long-term interest rates and a
measure of investment freedom. They also control for deployment costs, measured by population
density and wages. In addition, their statistical model includes measures of cable competition,
mobile competition, telecommunications services prices, and the number of broadband
subscriptions. In many cases, these control variables have a statistically significant relationship with

% See EDWIN J. ELTON & MARTIN J. GRUBER, MODERN PORTFOLIO THEORY AND INVESTMENT ANALYSIS (4" ed, 1991).

190 \Wolfgang Briglauer, Carlo Cambini, Klaus Gugler, & Volker Stocker, Net Neutrality and High-Speed Broadband Networks:
Evidence from OECD Countries, 55 EUR. ]. LAW ECON. 533-571 (2023).

1! Roslyn Layton & Mark Jamison, Net Neutrality in the USA During COVID-19, in BEYOND THE PANDEMIC? EXPLORING THE
IMPACT OF COVID-19 ON TELECOMMUNICATIONS AND THE INTERNET, (Jason Whalley, Volker Stocker & William Lehr eds.,
2023).
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fiber investment. Nevertheless, even controlling for these other factors, the authors found that net-
neutrality regulations were associated with decreased fiber-optic network investments by ISPs.

The Commission concludes that “changes in ISP investment following the adoption of each Order
were more likely the result of other factors unrelated to the classification of BIAS, such as broader
economic conditions.”'” In this framing, it seems the Commission is arguing that if something
contributes “more” (however “more” is measured) to investment than Title II classification, then the
Commission should conclude that classification has no effect. But this is the wrong framing. Using
statistical analysis, the effect of net-neutrality regulations on investment can be estimated while
controlling for these other variables. The fact that other variables also affect investment does not
invalidate a finding that netneutrality regulations have some statistically and economically
significant negative relationship with investment.

D. Title Il Would Deter Future Innovation in Business Models
I.  Paid prioritization is an essential component of many online business models

The Commission proposes to ban paid or affiliated prioritization arrangements, concluding such
arrangements harm consumers, competition, and innovation, as well as creating disincentives to
promote broadband deployment.”'®” Chair Rosensworcel has characterized paid prioritization as
creating “fast lanes that favor those who can pay for access.”'™ This framing invites the question that
was raised years ago, “Do fast lanes mean there are, by definition, slow lanes?”'® The answer is “no,”

as explained by Vox:

An ISP’s bandwidth is not fixed at current levels: As MVPDs shift to all-digital
infrastructures, they have significant capacity to dedicate a larger portion of their “pipes”
to broadband, which can meaningfully increase bandwidth available to consumers from
today’s levels.

Think of bandwidth as a highway: If an entirely new lane is added at the ISP’s expense,
that does not harm anyone riding along on the preexisting highway. We struggle to
understand why enabling an “extra” HOV lane is bad policy that requires government
regulation.

One should not simply assume that the creation of fast lanes of dedicated bandwidth
forces everyone else who chooses not to pay ISPs, or cannot pay ISPs, into slow lanes.
While those lanes may be slower than the fast lanes, they were slower with or without
the fast lanes.

12 NPRM at 1 56.
' NPRM at 1 157.

% ECC, Fact Sheet: FCC Chairwoman Rosenworcel Proposes to Restore Net Neutrality Rules (Sep. 26, 2023), available at
https://docs.fcc.gov/public/attachments/DOC-397235A1.pdf.

1% Rich Greenfield, Adding “Fast Lanes” Does Not Require Harming the Internet, VOX (May 14, 2014),

https://www.vox.com/2014/5/14/11626812/adding-fast-lanes-does-not-require-harming-the-internet.
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And if bandwidth-heavy traffic that would have traveled over the open Internet (adding
to congestion) is offloaded onto a separate fast lane that does not impair the preexisting

pipe’s bandwidth capabilities, it should actually ease congestion on the existing lanes,

rather than create slow lanes. '

Prioritization is a longstanding and widespread practice and, as discussed at length in The Verge
regarding Netflix’s Open Connect technology, the internet can’t work without some form of it:

When Open Connect originally launched a decade ago, the service started working
collaboratively with ISPs on deployment. Netflix provides ISPs with the servers for free,
and Netflix has an internal reliability team that works with ISP resources to maintain the
servers. The benefit to ISPs, according to both Netflix and Akamai, is fewer costs to ISPs
by alleviating the need for them to have to fetch copies of content themselves. '’

Indeed, the Verge piece makes clear that even paid prioritization can be an essential tool for edge

g p p p g
providers. As we've previously noted, paid prioritization offers an economically efficient means to
distribute the costs of network optimization.'®

Axel Gautier and Robert Somogyi developed a model that includes both paid prioritization and
zero rating and conclude:

Prioritization is the preferred option of both the ISP and consumers under severe
congestion and high-value content, because the low price charged by the ISP to
consumers is counterbalanced by large payments from the [content providers].'”

Banning paid prioritization forces all data to be treated equally, even if customers or services would
benefit from differentiated offerings. Without flexibility in how services are delivered and priced,
companies lose incentives to develop better networks and new innovations for specific use cases like
high-bandwidth video streaming or remote medical services.

2. Throttling is an effective trafficcmanagement tool

The Commission proposes to ban throttling lawful content, applications, services, and nonharmful
devices.'® While the Commission notes that throttling is “not outright blocking,” it also concludes

106 l d
%7 Catie Keck, A Look Under the Hood of the Most Successful Streaming Service on the Planet, THE VERGE (Nov. 17, 2021),

https://www.theverge.com/22787426/netflix-cdn-open-connect.

1% JCLE Comments., supra note 97 at 3-8. See also J. Gregory Sidak & David J. Teece, supra, note 82 at 533 (“Superior
[quality of service] is a form of product differentiation, and it therefore increases welfare by increasing the production
choices available to content and applications providers and the consumption choices available to end users. Finally, as in
other two-sided platforms, optional business-to-business transactions for [quality of service] will allow broadband network
operators to reduce subscription prices for broadband end users, promoting broadband adoption by end users, which will
increase the value of the platform for all users.”).

19 Axel Gautier & Robert Somogyi, Prioritization vs Zero-Rating: Discrimination on the Internet, 73 INT'L. ] IND. ORG. 102662
(Dec. 2020).
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such conduct “can have the same effects as outright blocking.”'"! The proposed ban would not ban
throttling when it is “based on a choice clearly made by the end user,” such as a consumer’s choice
of a plan in which a set amount of data is provided at one speed tier and any remaining data is
provided at a lower tier.'"

Internet bandwidth is a scarce and congestible resource subject to wild swings in consumer use. For
example, Taylor Swift’s 2023 U.S. concerts have been associated with record-breaking levels of 5G
data use on AT&T’s network.'” Thus, allowing application-specific throttling gives companies
incentives to streamline data demands. For mobile networks, excessive data usage impacts spectrum
resources available to other customers. If networks cannot limit bandwidth-hungry apps during busy
periods, then smartphone app developers lose incentives to tighten data usage. As internetvideo
traffic occupies about two-thirds of bandwidth, networks need some ability to manage congestion.'*
Outright throttling bans, rather than specific rules against anticompetitive discrimination, eliminate

useful tools.

There is a dearth of empirical research regarding the throttling of application-service providers. In
the only known published academic research, Daeho Lee and Junseok Hwang categorize application-
service providers into four groups by bandwidth-usage attributes and latency sensitivity. ' Using data
from South Korea, they test the hypothesis that ISPs would be more likely to discriminate against
content providers needing more bandwidth and more sensitive to latency. A regression of estimated
technology-gap ratios on these variables, however, shows no significance, suggesting that ISPs do not
discriminate against content providers based on bandwidth usage or latency. Using crowdsourced
measurements across 2,735 ISPs in 183 countries and regions, Li et al. find that U.S. mobile providers
seem to throttle content providers, but not to the extent in which consumers would likely notice. '
On the consumer side, recent research published in Telecommunications Policy finds no evidence that
subscribers change their behavior in the face of throttled data rates.'” Christoph Bauner and
Augusto Espin analyze throughput levels measured for mobile ISPs in the United States with usage

111 ld

"2 1. at T 155.

' See Nilay Patel, Taylor Swift Fans Used Record Amounts of Data during the Eras Tour in North America, THE VERGE (Nov. 16,
2023), https://www.theverge.com/2023/11/16/23949041/taylor-swift-eras-tour-mobile-data-usage-att.
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"6 Fangfan Li, Arian Akhavan Niaki, David Choffnes, Phillipa Gill, & Alan Mislove. A Large-Scale Analysis of Deployed Traffic
Differentiation Practices, Association for Computing Machinery, PROCEEDINGS OF THE ACM SPECIAL INTEREST GROUP ON
DATA COMMUNICATION, SIGCOMM '19 (2019), https://dl.acm.org/doi/pdf/10.1145/3341302.3342092.

"7 Christoph Bauner & Augusto Espin, Do Subscribers of Mobile Networks Care About Data Throttling?, 47 TELECOM. POL’Y
102665 (Nov. 2023).
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data to evaluate how sensitive users are to throttling. Using regression analysis of app usage on
various measures of throttling, Bauner & Espin find no significant effect of data throughput on app
usage. They argue that users may benefit from a modest degree of throttling when it aids network
stability and reliability.""® Bauner & Espin conclude their finding “seemingly weakens the ...
argument in favor of net neutrality rules.”'"

In another consumer study, Hyun Ji Lee and Brian Whitacre found that low-income users were
willing to pay for an extra GB of data each month, but were not willing to pay extra for a higher
speed. '™ This is likely because, if a subscriber has a higher data limit, then they have a lower chance
of being throttled for exceeding the cap. Lee & Whitacre’s results indicate Lifeline consumers are
willing to pay for the option to use more unthrottled data, but are not willing to pay for higher
speeds at all levels of data usage. This data-speed tradeoff suggests those consumers would benefit
from a plan that offered a larger data allowance, but throttled speeds if the allowance is exceeded.

If, in fact, ISPs do not generally engage in throttling application-service providers and, when
throttling does happen, consumers do not significantly change their usage in the face of throttling,
then a ban on throttling is a solution in search of problem. In fact, it could be a solution that is
worse than any perceived problem. A ban on data throttling removes essential network-management
tools that could prevent congestion and improve overall customer experience. Moreover,
discrimination against specific applications or competing services can already be scrutinized under
existing antitrust and consumer-protection laws, as discussed in Part III.

3. Data caps and usage-based pricing can benefit both consumers and providers

In addition to the Commission’s proposed rules prohibiting throttling, the agency is also
investigating data caps and usage-based pricing (UBP).""" A 2021 survey reports that, during the
pandemic, 37% of those surveyed hit their data cap, and 68% of those who exceeded their data-cap
limit paid overage fees.'”

18 1d. (“[U]sers may actually benefit from a modest degree of throttling as this preserves bandwidth and thus aides network
stability and reliability. In other words, even if users get harmed by the direct effect of throttling (slower data transmission),
the positive indirect effect (more reliable network) may outweigh this issue, so that users may prefer the throttled network. If
this is the case, it would pose an additional argument against net neutrality regulation.”)
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Data caps and UBP are not a new issue. In 2013, an FCC advisory committee issued a report on
data caps and UBP.'” That report identified several ways in which the policies improve network
performance, consumer experience, and investment and innovation among ISPs and edge providers:

e Data caps allow ISPs to employ various forms of price discrimination to recover the substantial
fixed costs of building broadband networks. Without the ability to charge heavier users more
through caps or usage-based pricing, ISPs lose flexibility in designing business models that align
costs and willingness-to-pay. This could hamper their incentives and financial ability to
continue investing in next-generation network upgrades.

e The ability to implement data caps or UBP provides incentive for internet application and edge
service providers to develop more efficient ways of delivering data-intensive services. For
example, data caps may “encourage edge providers to innovate more efficient means of
delivering their services” by optimizing video compression algorithms and streamlining data
transfers. Removing the possibility of caps or UBP eliminates a motivation for driving such
innovation on the edge provider side.

e Prohibiting data caps or UBP would restrict future business-model experimentation between
ISPs and consumers in response to evolving internet-usage patterns and demands. As
technology enables new bandwidth-hungry apps and consumer behavior shifts, a strict ban on
caps limits the pricing and service optionsthat ISPs can explore to sustainably meet that

demand.!'**

While the NPRM is silent on data caps and UBP, the 2015 Order noted that data caps “may benefit

consumers by offering them more choices over a greater range of service options,” but left open the

possibility of future regulation:'?’

The record also reflects differing views over some broadband providers’ practices with
respect to usage allowances (also called “data caps”). ... Usage allowances may benefit
consumers by offering them more choices over a greater range of service options, and,
for mobile broadband networks, such plans are the industry norm today, in part
reflecting the different capacity issues on mobile networks. Conversely, some
commenters have expressed concern that such practices can potentially be used by
broadband providers to disadvantage competing over-the-top providers. Given the
unresolved debate concerning the benefits and drawbacks of data allowances and usage-
based pricing plans, we decline to make blanket findings about these practices and will
address concerns under the no-unreasonable interference/disadvantage on a case-by-case

basis. 12

12 See Working Group on Economic Impacts of Open Internet Frameworks, Policy Issues in Data Caps and Usage-Based Pricing,
Open Internet Advisory Committee (Jul. 9, 2013), available at https://transition.fcc.gov/cgb/oiac/Economic-Impacts.pdf.

124 See id. at 14-16.
152015 Order at 11 151-153.
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Gus Hurwitz points out that data caps are a way of offering lower-priced services to lower-need
users.'?” They are also a way of apportioning the cost of those networks in proportion to the intensity
of a given user’s usage. He notes that, if all users faced the same prices regardless of their usage, there
would be no marginal cost to incremental usage. Thus, users and content providers would have little
incentive to consider their bandwidth usage. Network congestion does not go away by lifting data
caps. Instead, it may be worsened, especially if there is no additional cost associated with additional
usage.

As we note above, Lee & Whitacre found that low-income consumers were willing to pay for an
extra GB of data each month, but were not willing to pay extra for a higher speed.'*® This indicates
that even Lifeline subscribers have a positive willingness-to-pay for a greater data allowance.

Regardless of the effects of prohibiting data caps or UBP on consumers and providers, the more
pernicious risk is the legal uncertainty of these practices under Title II regulation. Although the
NPRM does not identify any specific proposals regarding data caps or UBP, there is a strong
likelihood that these practices could be scrutinized or regulated under the overly broad proposed

“conduct rules.” For example, Scott Jordan provides a thorough review of possible data-cap practices
and which ones might fall afoul of the 2015 Order.'”” He concludes:

e Heavy-users caps on mobile-broadband service would likely satisfy the Order’s rules;
e Profitmaximizing caps on mobile-broadband service may or may not satisfy the rules; and
e Caps on fixed-broadband service are unlikely to satisfy the rules.

Jordan’s comprehensive survey demonstrates that many data-cap practices are in a gray zone of
uncertainty regarding whether they would or would not satisfy the FCC’s conduct rules. This
uncertainty would, by itself, likely stifle experimentation with innovative business models and
practices, thereby hindering investment and diminishing users’ experiences.

I1l. Existing Policies Protect Consumers, National Security, and Public
Safety

The Commission seeks comments on whether consumer-protection and antitrust laws provide
sufficient protections against blocking, throttling, paid prioritization, and “other conduct that harms
the open Internet.]™ In this section, we note that the United States has a multiplicity of agencies,
laws, regulations, and rules that span competition, consumer-protection, and national-security issues.

127 Guz Hurwitz, The Not Neutrality of Tech Reporting: Discussing the Economics of Lifting Data Caps During a Stayat-Home Crisis,
TRUTH ON THE MARKET (Mar. 20, 2020), https://truthonthemarket.com/2020/03/20/the-not-neutrality-of-tech-reporting-

discussing-the-economics-of-lifting-data-caps-during-a-stay-at-home-crisis.

%8 Hyun Ji Lee & Brian Whitacre, Estimating Willingness-to-Pay for Broadband Attributes among Low-Income Consumers: Results
from Two FCC Lifeline Pilot Projects, 41 TELECOMM. POL’Y. 769 (2017).

12 See Scott Jordan, A Critical Survey of the Literature on Broadband Data Caps, 41 TELECOMM. POL’Y 813 (2017).
PO NPRM at 1 137.
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The Commission has provided little to no evidence that the existing regulatory regime has been
deficient in enforcing existing policies or that new policies are needed—particularly outside of a
congressional mandate.

A. Antitrust and Consumer Protection

Fundamental to the Commission’s position in the 2018 Order was the reasonable conclusion that
ensuring ISPs do not interfere with consumers’ access to content over the internet would best be
effected by adopting a competition and consumer-protection oriented approach. This is consistent
with the Commission’s historical, deregulatory approach to information services, including in the
2015 Order. Since 2018, nothing has changed to disturb the soundness of this approach.

Core to the distinction in these approaches is an evaluation of the appropriate way to judge risk.
The 2015 Order was premised on the theory that because ISPs have any incentive and ability to

Bl The Commission

engage in problematic conduct, they thus will very likely engage in that conduct.
used this assumption to justify strong ex ante regulation to curtail such expected conduct. In the
2018 Order, rather than simply presuming harm, the Commission undertook an extensive,
thorough, and factbased analysis to first assess the likely risk of harm."” Based on this analysis, the
Commission concluded that the risk of harmful conduct was low, in terms of both the likelihood
that ISPs will engage in such conduct and its potential adverse effects on consumers. Because this
risk is low, the Commission reasonably determined that a “light touch” ex post competition-oriented
regulatory approach was preferable to the ex ante prescriptive rules adopted in the 2015 Order and

under consideration in this NPRM.

We believe that the Commission had the better analysis in 2018 and should continue to support
this approach. Indeed, in the long history of the net-neutrality debates, the justifications for imposing
Title II obligations on ISPs have been rooted in the precautionary principle, with little or no actual
evidence produced demonstrating any intentional violation of “neutrality” principles. And since
2018, no other evidence has been produced.

The ideal regulatory framework for dealing with potential violations of neutrality principles is an ex
post regulatory approach that reflects well-established competition law principles and is
commensurate with the actual degree of risk and extent of harm associated with ISP misconduct,
while also mitigating against the risk that over-regulation that would harm consumers by curtailing
pro-competitive ISP activity.

B12015 Order at 11 78-101; see also In the Matter of Protecting & Promoting the Open Internet, Dissenting Statement of
Commissioner Michael O'Rielly, 30 F.C.C. Red. 5601, 5987 (2015) (“Even after enduring three weeks of spin, it is hard for
me to believe that the Commission is establishing an entire Title II/net neutrality regime to protect against hypothetical
harms. There is not a shred of evidence that any aspect of this structure is necessary. The D.C. Circuit called the prior,
scaled-down version a “prophylactic” approach. I call it guilt by imagination.”).

22018 Order at 11 109-139.
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As the Commission observed in the 2018 Order, “[tlhe Communications Act includes an antitrust
savings clause, so the antitrust laws apply with equal vigor to entities regulated by the
Commission.”"”” Thus, the Commission has already struck the proper balance between indirect
antitrust enforcement and direct regulation under the Communications Act, which incorporates
competition policy as the generally applicable regulatory “default” in the absence of specific statutory
mandates. As Justice Breyer has observed, “[rJegulation is viewed as a substitute for competition, to
be used only as a weapon of last resort—as a heroic cure reserved for a serious disease.”'**

Of course, the Communications Act does not speak directly to “net neutrality” harms. But to the
extent the act permits the Commission to regulate in this area, it does so largely by requiring the
agency to choose between Title I and Title II classifications, reserving Title II for circumstances where
the Commission determines that the risk of harm from providers is sufficiently great that ex ante,
prescriptive regulation is appropriate—“as a heroic cure reserved for a serious disease.”

Moreover, the Commission’s prior efforts to promote net neutrality overlap substantially, if not
entirely, with concerns over ISPs engaging in anticompetitive conduct. In the 2018 Order, the
Commission specifically noted that this was a necessary logical justification for its previous order,
observing that: “The premise of Title II and other public utility regulation is that ISPs can exercise
market power sufficient to substantially distort economic efficiency and harm end users.”"*

In the 2015 Order, the Commission acknowledged that “[cJommitment to robust competition and
open networks defined Commission policy at the outset of the digital revolution,”"” and that “[t]he
principles of open access, competition, and consumer choice embodied in Carterfone and the
Computer Inquires have continued to guide Commission policy in the Internet eral.]”"® Likewise, the
Commission explicitly acknowledged in the 2015 Order that its asserted authority under Section
706 was based, at least in part, on a mandate to promote competition."” Most tellingly, in a section
titled “Competitive Effects,” the Commission noted that:

As the Commission has found previously, broadband providers have incentives to
interfere with and disadvantage the operation of third-party Internet-based services that

1332018 Order at Y 143.
B* Stephen G. Breyer, Antitrust, Deregulation, and the Newly Liberated Marketplace, 75 CAL. L. REV. 1005, 1007 (1987).
135 14

162018 Order at 1 123. See also Joshua D. Wright & Thomas W. Hazlett, The Effect of Regulation on Broadband Markets:
Evaluating the Empirical Evidence in the FCC’s 2015 “Open Internet” Order, 50 REV. INDUS. ORG. 487, 489 (2017) (Network
neutrality rules address conduct that “[iJf undertaken for anti-competitive purpose and achieving anti-competitive effect, []
would be deemed vertical foreclosure in economics (or under antitrust law).”). See also 2015 Order at 1 79 & note 123
(discussing past instances of alleged ISP misconduct that amounted to “limit[ations on] openness,” all of which were
cognizable under the antitrust laws).

172015 Order at T 63.
B8 1d. at 1 64.
Y9 1d. at 1 275.
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compete with the providers’ own services. Practices that have anti-competitive effects in
the market for applications, services, content, or devices would likely unreasonably
interfere with or unreasonably disadvantage edge providers’ ability to reach consumers
in ways that would have a dampening effect on innovation, interrupting the virtuous
cycle. As such, these anticompetitive practices are likely to harm consumers’ and edge
providers’ ability to use broadband Internet access service to reach one another . . . .'*

Thus, as the Commission itself acknowledged in the 2015 Order, competition—and, by implication,
anticompetitive behavior of ISPs—is one of the core concerns that drove development of internet
policy. Indeed, in the present NPRM, much of the feared harms mentioned are largely derived from
vertical foreclosure theory. Namely, they stem from the classic antitrust concern that dominant firms
in a vertical supply chain may foreclose competitors from access to consumers, or extract
supracompetitive prices from input providers.'*' For example, the NPRM declares that:

[Wle also propose to reinstate rules that prohibit ISPs from blocking or throttling the
information transmitted over their networks or engaging in paid or affiliated
prioritization arrangements. Additionally, we propose to reinstate a general conduct
standard that would prohibit practices that cause unreasonable interference or

unreasonable disadvantage to consumers or edge providers.'*

These instances of potential ISP misconduct raise straightforward antitrust concerns with vertical
conduct, squarely within the purview of antitrust law.'® Importantly, antitrust enforcers and courts—
following antitrust economists—assess these vertical restraints under the rule of reason, avoiding their
presumptive condemnation because they only rarely result in actual anticompetitive harm.'**
Under this approach, the effects of potentially harmful conduct are typically evaluated and weighed
against the various aims that competition law seeks to promote; only following that review is it
determined whether particular conduct is harmful and, if so, whether there are procompetitive
benefits that outweigh the harm.

In fact, only a few types of conduct are presumptively condemned, and then only when experience

1 145

has demonstrated that they are more-often-than-not harmfu Vertical restraints are never

" 1d. ar T 140.

' See Patrick Rey & Jean Tirole, A Primer on Foreclosure, in 11l HANDBOOK OF INDUS. ORG. 2145 (Mark Armstrong & Rob
Porter eds., 2007).

"2 NPRM at 1 23.
' See Rey & Tirole, A Primer on Foreclosure, supra note 140.

14 See Francine Lafontaine & Margaret Slade, Vertical Integration and Firm Boundaries: The Evidence, 45 ]. ECON. LIT. 629
(2007) (documenting the economic evidence showing that such vertical relationships are more likely to be competitively
beneficial or benign than to raise serious threats of foreclosure).

145 See Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877, 886-87 (2007) (holding that the per se rule should be
applied “only after courts have had considerable experience with the type of restraint at issue” and “only if courts can predict
with confidence that [the restraint] would be invalidated in all or almost all instances under the rule of reason” because it
“TJackls] . . . any redeeming virtue.”” (citation omitted)).
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evaluated under this per se standard.'* With such a competition framework for assessing conduct
that might threaten “Internet openness,” the Commission would be well-positioned to detect and
remedy harmful conduct.

B. The Transparency Rule Is Adequate for Consumer Protection

One of the longstanding policies available to protect consumers is the Commission’s transparency
rule. The existing transparency rule, as upheld by the D.C. Circuit in Verizon v. FCC, mandates that
broadband internet-access service providers disclose network-management practices, performance,
and commercial terms.'*" This rule, applicable to both fixed and mobile providers, is integral for
enabling consumers and edge providers to make informed choices. This rule has, in one form or
another, been operational since 2010, and has served as a valuable consumer-protection measure.

The Commission is, however, considering extending this rule in a number of ways. It’s important
to keep in mind that no policy extended indefinitely presents an unalloyed good: even transparency
requirements, taken too far, can bring more costs than benefits.'"* For example, the proposed
enhancements include more tailored disclosures to various stakeholders—including consumers, edge
providers, and the FCC'*—that, despite best intentions, may impose significant costs in the form of
compliance burdens on ISPs, while doing little if anything to inform consumers meaningfully.

Additionally, a rule change that leads to the publication of information like pricing will functionally
resemble a de facto tariff system. Tariffing, however, is a core component of common carriage.'”
Thus, if the Commission opts not to reclassify under Title II, imposition of such a de facto tariff
could be a violation of Section 706. Moreover, regulatory pressure to report pricing in uniform ways
could lead to uniform pricing, which, though benign-sounding, could lead to downstream changes

in service level and pricing that do not ultimately increase consumer welfare.

For example, although at times difficult to follow, internet-service pricing that is designed around
discounts and incentives could be used to benefit economically vulnerable consumers and attract or
retain them through a form of price discrimination. If, however, rates converge on a uniform
schedule, it is possible that these forms of discounts and incentives will disappear, and that pricing
will reflect a mean that is more difficult for lower-income consumers. This possibility has increased

146 See D. Daniel Sokol, The Transformation of Vertical Restraints: Per Se Illegality, the Rule of Reason, and Per Se Legality, 79
ANTITRUST L.J. 1003, 1004 (2014) (“[Tlhe shift in the antitrust rules applied to [vertical restraints] has not been from per se
illegality to the rule of reason, but has been a more dramatic shift from per se illegality to presumptive legality under the rule
of reason”).

YT NPRM at 1 136 (“The Commission’s transparency rule requires ISPs to publicly disclose the network practices,
performance characteristics, and commercial terms of the BIAS they offer, including disclosure of any blocking, throttling,
and affiliated or paid prioritization practices.”).

148 See, e.g. Geoffrey A. Manne, The Hydraulic Theory of Disclosure Regulation and Other Costs of Disclosure, 58 ALA. L. REV. 473
(2007).

49 NPRM at 11 172-175.
15047 U.S.C. § 201(b).
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substantially with the FCC’s recently adopted digital-discrimination rules, which explicitly subject
pricing, discounts, incentives and other terms and conditions to scrutiny and enforcement under
the rules.”" Thus, even in the absence of Title II regulation, the proposed reporting requirements
can work hand-in-hand with the digital-discrimination rules to regulate rates in the direction of
uniform pricing across providers, thereby limiting the scope of competition for broadband services.

Further, the utility of certain disclosures, such as those related to network congestion, is also
questionable. The Commission opted to forego requiring disclosures related to network

2. The Commission should continue in this manner, as such

performance in the 2015 Order."
requirements are even less useful today than they were in 2015. With the availability of speed-test
applications, consumers already possess tools to assess the performance of their ISP, casting doubt

on the additional value of mandatory congestion disclosures.

IV. Title Il Reclassification Will Present Significant Legal Challenges
for the Commission

In the NPRM, the FCC asks whether and how the major questions doctrine (MQD) should inform
its conclusions on the text and structure of the Communications Act.'” With the FCC yet again
seeking to reclassify broadband, it is worth noting that, since courts have consistently found the
Communications Act is ambiguous as to the proper classification of broadband, there are reasons
to doubt whether courts would allow this Title II reclassification as compatible with the MQD.

The MQD, as developed by the Supreme Court, stands for the proposition that agencies will not
receive deference while interpreting ambiguous statutory language of “vast economic and political
significance.”"” The MQD requires that Congress give an agency clear congressional authorization
to act in such cases. In other words, an ambiguous grant of authority is not enough.

In three recent cases, the Supreme Court has struck down major agency actions due to reliance on
ambiguous statutory provisions.

In Ala. Ass’n of Realtors v. Dep’t of Health & Human Servs.,” the Court rejected the Centers for Disease
Control and Prevention’s (CDC) attempt to impose a moratorium upon residential evictions due to
COVID-19. The Court emphasized that “[e]ven if the text were ambiguous, the sheer scope of the
CDC’s claimed authority... would counsel against the Government’s interpretation.” *® Instead, the
Court required “Congress to speak clearly when authorizing an agency to exercise powers of ‘vast

B! Eric Fruits, Everyone Discriminates Under the FCC’s Proposed New Rules, TRUTH ON THE MARKET (Oct. 30, 2023),

https://truthonthemarket.com/2023/10/30/everyone-discriminates-under-the-fccs-proposed-new-rules.

2 NPRM at 1 175.

153 See NPRM at 1 80-83.

13 King v. Burwell, 576 U.S. 473, 486 (2015) (quoting Utility Air Regulatory Group v. EPA, 573 U.S. 302, 324 (2014)).
1% 141 S. Ct. 2485 (2021).

%0 1d. at 2489.



https://truthonthemarket.com/2023/10/30/everyone-discriminates-under-the-fccs-proposed-new-rules/

WC DOCKET No. 23-320 PAGE 38 OF 41

economic and political significance.”” "’ The Court was concerned that the government’s reading of
the statute would give them “a breathtaking amount of authority” with virtually “no limit... beyond
the requirement that CDC deem a measure ‘necessary.””

In NFIB v. Dep’t of Labor,” the Court found the Occupational Safety and Health Administration
(OSHA) could not pass a vaccine mandate for workplaces. Quoting Realtors, the Court noted that
Congress must “speak clearly when authorizing and agency to exercise powers of vast economic and
political significance.”'® Since the vaccine mandate was “a significant encroachment into the lives—
and health—of a vast number of employees,” it had vast economic and political significance.'"
Therefore, since the statute did not “plainly authorize[] the Secretary’s mandate,” OSHA’s rule was
unlawful.'® The Court found the MQD was important, because it limited agencies’ ability to
“exploit some gap, ambiguity, or doubtful expression in Congress’s statutes to assume
responsibilities far beyond its initial assignment.”'®®

In West Virginia v. EPA,'* the Court considered a rulemaking by the Environmental Protection
Agency (EPA) on emission limits for power plants. After reviewing the caselaw back to Brown &
Williamson through Gonzalez, UARG, Burwell, Realtors, and NFIB,'® the Court concluded that there
was an “identifiable body of law that has developed over a series of significant cases all addressing a
particular and recurring problem: agencies asserting highly consequential power beyond what
Congress could reasonably be understood to have granted.”'® The Court found it was clearly a major
question, because the EPA had changed a longstanding practice in how it operated under the statute
by expanding its power to “unprecedented” levels through a little-used statutory grant of authority. '’
This is despite the fact the agency had asked Congress for increased authority to do exactly what it
decided to do under this provision.'®® Since there was no “clear Congressional authorization” for
such a rule, the Court struck it down under the MQD.'®

BT 1d.

B8 1d.

%9142 S. Ct. 661 (2022).
19 Id. at 665.
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In sum, the MQD is now recognized by the Supreme Court as an important limit on agency action.
If the statutory authority relied upon by the agency is ambiguous and the agency action is of vast
economic and political significance, then courts will find the agency action unlawful on grounds
that it exceeds the authority granted by Congress. As the Court put it in NFIB:

Why does the major questions doctrine matter! It ensures that the national government’s
power to make the laws that govern us remains where Article I of the Constitution says
it belongs—with the people’s elected representatives. If administrative agencies seek to
regulate the daily lives and liberties of millions of Americans, the doctrine says, they must
at least be able to trace that power to a clear grant of authority from Congress. '™

Here, reclassification of broadband as a Title II telecommunications service would clearly be an
exercise of powers of vast economic and political significance. Broadband providers have invested
billions of dollars annually into building out reliable high-speed networks throughout the country,
serving hundreds of millions of consumers.'” On top of that, both federal and state governments
have supported this continued buildout through subsidies.'” The NPRM, which closely mirrors the
rules from the 2015 Order, would further affect the expected returns on investment from both
broadband providers and policymakers.'” As then-Judge Brett Kavanaugh put it when considering
the 2015 OIO, the “FCC’s net neutrality rule is a major rule for the purposes of The Supreme
Court’s major rules doctrine. Indeed, I believe that proposition is indisputable.”'™

[t is worth noting that, much like the agency actions in Realtor and NFIB, the scope of authority
claimed by the FCC through reclassification is staggering, allowing the Commission to regulate
nearly the entire internet infrastructure through Title II’s expansive regulatory provisions. And as in
West Virginia, Congress has considered and rejected net-neutrality legislation that would give the
FCC clear authority to impose such rules.

Moreover, the NPRM’s attempt, much like the 2015 Order, to nominally minimize the reach of its
claimed authority under Title II through forbearance amounts to rewriting the act to make it more

' NFIB, 142 S. Ct. at 668.

" See, e.g., 2022 Broadband Capex Report, USTELECOM (Sep. 8, 2023), https://ustelecom.org/research/2022-broadband-capex
(“America’s broadband industry invested a record $102.4 billion in U.S. communications infrastructure in 2022, reflecting
broadband providers” determination to help achieve the national objective of affordable, reliable high-speed connectivity for
all. The annual figure represents a 2 1-year high for investment from the communications sector and a 19% year-over-year
increase.”).

172 See NPRM at 1 1 (“Congress responded by investing tens of billions of dollars into building out broadband Internet
networks and making access more affordable and equitable, culminating in the generational investment of $65 billion in the
Infrastructure Investment and Jobs Act.”); 47 U.S.C. § 1701(1) (“[Alccess to affordable, reliable, high-speed broadband is
essential to full participation in modern life in the United States.”). See also 47 U.S.C. §§ 1722(1)(A)-(B) (“[A] broadband
connection and digital literacy are increasingly critical to how individuals (A) participate in society, economy and civic
institutions of the United States;” and “(B) access health care and essential services, obtain education, and build careers.”)

1 See supra Part 11.C.
17 US Telecom v. FCC, 855 F.3d 381, 422 (D.C. Cir. 2016) (Kavanaugh, J., dissenting from denial of rehearing en banc).
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palatable, including by forbearing from rate regulation or network-unbundling requirements. '”
This is very similar to the attempted “tailoring” by the EPA that the Court rejected in Utility Air
Regulatory Group v. EPA.'™ There, the Tailoring Rule was an attempt to make it such that small
entities with the potential to emit greenhouse gasses would not be subject to lawsuits that the act
would allow." The Court rejected this attempt to rewrite the statute, concluding that an agency
“has no power to ‘tailor’ legislation to bureaucratic policy goals by rewriting unambiguous statutory
terms.”'”™® Much like the EPA in UARG, the FCC’s “need to rewrite clear provisions of the statute
should have alerted” them “that it had taken a wrong interpretive turn.”'"”

Moreover, the ability to forbear under Title II also gives the FCC the ability to stop forbearing once
Title II reclassification is made. Thus, the decision to reclassify will have huge economic and political
implications, as the public and those regulated will have to pay special attention to the forbearance
and possible un-forbearance of the FCC’s decisions going forward.

The concurrence from D.C. Circuit Court of Appeals Judges Sri Srinivasan and David Tatel in US
Telecom did not dispute that the rule had vast economic and political significance. The concurrence
instead focused on the implications of the Supreme Court’s opinion in National Cable and
Telecommn’cs Ass’'n v. Brand X Internet Serv., 545 US. 967 (2005)."*® The concurrence concluded
essentially that Brand X settled the question by finding the FCC had the authority to make the
classification decision.'®!

The problem with this, however, is that the Brand X decision just found that the Communications
Act is ambiguous as to whether broadband is a “telecommunications service.”'®* In Brand X, the late
Justice Antonin Scalia made the argument in his dissent that the Communications Act defined
telecommunications service in a way that unambiguously applied to cable-modem service.' If this

175 See NPRM at 19 103-113. See also FCC Fact Sheet, Safeguarding and Securing the Open Internet (Sept. 28, 2023) (“Propose to
forbear from 26 Title II provisions, and clarify that the Commission will not regulate rates or require network unbundling.”).

170573 US. 302, 328 (2014) (“We reaffirm the core administrative-law principle that an agency may not rewrite clear

statutory terms to suit its own sense of how the statute should operate.”).

77 See id. at 326 (“The Tailoring Rule is not just an announcement of EPA's refusal to enforce the statutory permitting
requirements; it purports to alter those requirements and to establish with the force of law that otherwise-prohibited conduct
will not violate the Act. This alteration of the statutory requirements was crucial to EPA's “tailoring” efforts. Without it,
small entities with the potential to emit greenhouse gases in amounts exceeding the statutory thresholds would have
remained subject to citizen suits—authorized by the Act.”).

8 1d. at 325.
9 1d. at 328.
150 See US Telecom, 855 F.3d at 383-85 (Srinivasan, J. & Tatel, J., concurring in denial from rehearing en banc).

181 See id. at 385 (“In Brand X, the Supreme Court definitively — and authoritatively, for our purposes as an inferior court —
answered that question yes.”).

182 See Brand X, 545 U.S. at 989 (“[The statute fails unambiguously to classify the telecommunications component of cable
modem service as a distinct offering.”).

1% See id. at 1005-14 (Scalia, J., dissenting).
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was the Court’s opinion, then there would be a strong argument that it is settled law that Congress
spoke clearly to the issue. But it wasn’t. The majority rejected Justice Scalia’s arguments and found
the definition ambiguous. In other words, Brand X did not foreclose a challenge under the MQD.

On the contrary, Brand X, as well as the D.C. Circuit’s decision upholding the 2015 Order'® and
the 2018 Order,'® all stand for the proposition that the classification of broadband service under
the Communications Act is ambiguous. Here, this means that the second part of the MQD, whether
Congress clearly spoke to the issue, is a clear no.

To sum up, 1) the MQD is now clearly recognized doctrine by the Supreme Court; 2) the decision
to apply Title II to broadband services is a decision of “vast economic and political significance”;
and 3) Brand X (and its progeny) stands for the proposition that Congress has not unambiguously
spoken to whether broadband service is a telecommunications service under the Communications
Act. Therefore, the decision to reclassify broadband service again will likely fail under the MQD.

184 See US Telecom v. FCC, 825 F.3d 674 (D.C. Cir. 2016).
185 See Mozilla Corp v. FCC, 940 F.3d 1 (D.C. Cir. 2019).
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