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We thank the Federal Communica ons Commission for this opportunity to comment on the rules 
proposed in the above-cap oned No ce of Proposed Rulemaking.1 We are both legal academics with 
long-standing interest in the topics addressed by these proposed rules. Over the past 15 years, we have 
each published numerous ar cles, books, and other scholarly works on network neutrality and related 
topics, submi ed comments in relevant Commission proceedings and briefs in related judicial 
proceedings, and been ac ve par cipants in academic and public discussion of these topics.  
 
The views presented below are ours alone and should not be a ributed to our employer or to the Center 
for Technology, Innova on, and Compe on. Neither of us has received any compensa on for these 
comments, nor has either of us been retained by any party with a financial interest in these proceedings. 
 
The essence of the rules – their purpose and flaws – are effec vely captured in the first paragraphs of 
the NPRM: 
 

1. Today we propose to reestablish the Federal Communica ons Commission’s (Commission) 
authority over broadband Internet access service by classifying it as a telecommunica ons 
service under Title II of the Communica ons Act of 1934, as amended (Act). While Internet 

 
1  Safeguarding and Securing the Open Internet, WC Docket No. 23-230, No ce of Proposed Rulemaking, 88 Fed. 

Reg. 76,048 (Nov. 3, 2023) (NPRM). 
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access has long been important to daily life, the COVID-19 pandemic and the rapid shi  of 
work, educa on, and health care online demonstrated how essen al broadband Internet 
connec ons are for consumers’ par cipa on in our society and economy. Congress responded 
by inves ng tens of billions of dollars into building out broadband Internet networks and 
making access more affordable and equitable, culmina ng in the genera onal investment of 
$65 billion in the Infrastructure Investment and Jobs Act. 

 
2. But even as our society has reconfigured itself to do so much online, our ins tu ons have 

fallen behind. There is currently no expert agency ensuring that the Internet is fast, open, and 
fair. Since the birth of the modern Internet in the 1990s, the Commission had played that role, 
but the Commission abdicated that responsibility in 2018, just as the Internet was becoming 
more vital than ever. 

 
While the NPRM would establish various specific rules (e.g., the proposed conduct rules and 
transparency rule) and puts forth various jus fica ons for them, the primary and most significant goal of 
the proposal is to classify Broadband Internet Access Service (BIAS) as a Title II telecommunica ons 
service. That is literally the first sentence of the NPRM. 
 
This purpose is also the most objec onable and least necessary aspect of the proposed rules. Also as 
noted in the first paragraph, and discussed in the NPRM, the COVID-19 pandemic made more clear than 
ever the importance of the Internet to modern life. But unrecognized by the NPRM, this period also 
demonstrated the extent to which the pervasive regula on contemplated by Title II is unnecessary for 
the Internet to sa sfy this important role. While stressed, and while benefi ng from support from 
programs like the Emergency Broadband Benefit,2 American Rescue Plan Act,3 and Affordable 
Connec vity Program,4 the Internet proved its importance throughout the pandemic largely by living up 
to the tasks to which it was unexpectedly put. A lack of Open Internet regula ons did not prevent it from 
doing so. 
 
The first paragraph also recognizes Congress’s investment of $65 billion to support broadband 
deployment in response to the pandemic.5 In so doing, Congress tasked an agency other than the 
Commission, the Na onal Telecommunica ons and Informa on Agency (NTIA), with primary 
responsibility for overseeing use of this funding through the Broadband Equity, Access, and Deployment 
(BEAD) program.6 And Congress did not include any network neutrality or open Internet provisions as 
requirements for alloca on of this funding. This calls into substan al ques on whether Congress views 
the Commission as the regulatory agency with regulatory authority as relates to the Internet and, 
especially, whether Congress views rules such as proposed in the NPRM as necessary. 
 
Even to the extent that it is true that the Commission is a relevant expert agency, the asser ons in the 
second paragraph of the NPRM are false. The Federal Trade Commission (FTC) has exper se in an trust 
and consumer protec on. To the extent that Internet Service Providers (ISP) commit to providing fast, 
open, and fair service to their users—promises rou nely made—there is, in fact, an agency with relevant 
exper se to ensure those commitments are kept. And to the extent that an ISP does not make such 

 
2  Consolidated Appropria ons Act, 2021, Pub. L. No. 116-260, § 904 (2020). 
3  American Rescue Plan Act of 2021, Pub. L. No. 117-2, § 7402 (2021) (ARPA). 
4  Infrastructure Investment and Jobs Act, Pub. L. No. 117-58, § 60502 (2021) (IIJA) 
5  Id. § 60101, et seq. 
6  Id. § 60102. 
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commitments, the First Amendment limits the FCC’s ability to impose them upon the ISP through the 
proposed rules. And to the extent that the FCC has played that role “since the birth of the modern 
Internet in the 1990s,” Title II classifica on has only been the basis for that role for the brief period 
between adop on of the 2015 Open Internet Order and its recission in the 2018 Restoring Internet 
Freedom Order. 
 
The Commission is needlessly steering into poli cal controversy through Title II reclassifica on. The D.C. 
Circuit’s 2014 opinion in Verizon makes clear that implementa on of the substan ve rules proposed in 
the NPRM could be accomplished using the Commission’s Title I authority.7 There would likely be 
widespread support for (or at least acceptance of) rules adopted on this basis, both poli cal and from 
industry. 
 
This concern is heightened by the current judicial landscape. The Supreme Court’s evolving Major 
Ques ons Doctrine jurisprudence casts significant doubt on the Commission’s ability to assert long-
disclaimed pervasive regulatory authority over Internet services—services that the Commission has 
repeatedly referred to as of substan al economic and poli cal significance.8 This is heightened by the 
changing technology of Internet access, which calls into doubt the ongoing relevance of the analysis in 
Brand X,9 the most important precedent suppor ng Title II classifica on of BIAS.10 And the Supreme 
Court is hearing this term cases that bear directly on First Amendment central to the proposed rules.11 
The proposed rules significantly implicate speech regula on and are therefore highly sensi ve to 
changing First Amendment jurisprudence. Proposing rules prior to resolu on of these ongoing cases 
creates a needles risk of uncertainty over the coming years—a risk that directly contradicts the 
importance that the Commission ascribes to the proposed rules. 
 
The remainder of these comments further develop these concerns in four sec ons. Part I discusses how 
technological developments over the past twenty years raise doubt about the con nued applica on of 
the conclusions in Brand X. Part II looks at the current state of the broadband Internet services industry, 
focusing on the BEAD Program. Part III looks at First Amendment considera ons rela ng to the NPRM. 
And Part IV considers the Supreme Court’s recent Major Ques ons Doctrine jurisprudence. 
 
 I. Changes in BIAS Architecture Cast Doubt on Con nued Relevance of Brand X 
 
The most important precedent governing classifica on of BIAS as a Title I informa on service or Title II 
telecommunica on service is the Supreme Court’s opinion in Brand X. The ques on in Brand X was, in a 
sense, the opposite of that presented by the NPRM.  
 
Both involve the classifica on of broadband Internet service as either an “informa on service” 
(regulated under Title I of the Communica ons Act) or a “telecommunica ons service” (regulated under 
Title II of the Communica ons Act). These terms are defined in 47 U.S.C. 153: 

 
7  See Tom Wheeler, Finding the Best Path Forward to Protect the Open Internet (April 29, 2014), available at 

h ps://www.fcc.gov/news-events/blog/2014/04/29/finding-best-path-forward-protect-open-internet (“In its 
Verizon v. FCC decision the D.C. Circuit laid out a blueprint for how the FCC could use Sec on 706 of the 
Telecommunica ons Act of 1996 to create Open Internet rules that would s ck. I have repeatedly stated that I 
viewed the court’s ruling as an invita on that I intended to accept.”). 

8  See Part IV. 
9  Nat’l Cable & Telecomms. Ass’n v. Brand X, 545 U.S. 967 (2005) (Brand X). 
10  See Part I. 
11  See Part III. 
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(20) INFORMATION SERVICE.—The term “informa on service” means the offering of a 
capability for genera ng, acquiring, storing, transforming, processing, retrieving, u lizing, or 
making available informa on via telecommunica ons, and includes electronic publishing, but 
does not include any use of any such capability for the management, control, or opera on of 
a telecommunica ons system or the management of a telecommunica ons service. 
 
(43) TELECOMMUNICATIONS.—The term “telecommunica ons” means the transmission, 
between or among points specified by the user, of informa on of the user's choosing, without 
change in the form or content of the informa on as sent and received. 
 
(46) TELECOMMUNICATIONS SERVICE.—The term “telecommunica ons service” means the 
offering of telecommunica ons for a fee directly to the public, or to such classes of users as 
to be effec vely available directly to the public, regardless of the facili es used. 

 
In Brand X, the Court recognized that some por on of the Internet service offered by a cable ISP is a 
telecommunica ons service and that some other por on is an informa on service.12 The ques on the 
Court faced was whether those were so ghtly integrated that the en re offering could be classified as a 
single informa on service offering, as opposed to separate and dis nct telecommunica ons and 
informa on service offerings.13 
 
In the proposed rules, the Commission proposes to do the exact opposite: they would classify an offering 
that includes some amount of informa on services alongside a telecommunica ons service as an 
integrated telecommunica ons service. While it seems natural to characterize these as obverse sides of 
a coin, the statutory reality does not allow this approach. The defini on of an “informa on service” is 
the offering of various capabili es “via telecommunica ons”—informa on services are, in other words, 
necessarily integrated with a telecommunica ons service. The defini on of “telecommunica ons 
service,” on the other hand, includes exclusively the provision of telecommunica ons. Any blending of 
these services can only be an informa on service. 
 
If the Commission is to classify BIAS as a Title II telecommunica ons service, such classifica on must 
apply solely to the por on of an ISP’s service that is not an informa on service. If, in other words, 
Domain Name System (DNS) services are informa on services, offering consumers a service that includes 
DNS access must necessarily fall outside of the scope of BIAS offerings classified as Title II services. The 
same applies for any other services offered by an ISP that are necessarily informa on services. 
 
As noted in the NPRM, a similar argument was rejected by the D.C. Circuit Court of Appeals in its 
affirma on of the 2015 Open Internet Order’s classifica on of BIAS as a Title II service.14 There, a two-
judge majority accepted the Commission’s characteriza on of DNS service as rela ng to the 

 
12  Brand X at 989 (“Cable companies in the broadband Internet service business ‘offer’ consumers an informa on 

service in the form of Internet access and they do so “via telecommunica ons.”). 
13  Id. At 990 (“The ques on, then, is whether the transmission component of cable modem service is sufficiently 

integrated with the finished service to make it reasonable to describe the two as a single, integrated offering”). 
More precisely, the Court was considering whether this interpreta on, made by the FCC, can be sustained 
under the Chevron doctrine. Id. at 989 (“This construc on passes Chevron’s first step.”); id. at 997 (“We also 
conclude that the Commission’s construc on was ‘a reasonable policy choice for the Commission to make’ at 
Chevron’s second step.”). 

14  NPRM, paras. 11, 75–77 (ci ng U.S.Telecom Ass’n v. FCC, 825 F.3d 674(D.C. Cir. 2016) (USTA)). 
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“management, control, or opera on of a telecommunica ons system or the management of a 
telecommunica ons service,” features which remove the service from the statutory defini on of an 
informa on service.15 Dissen ng, Judge Williams would have rejected that argument as arbitrary and 
capricious.16 
 
Even accep ng the Commission’s argument, this approach turns the ques on into a technical one. Judge 
Williams notes that with this approach “the Commission set for itself a highly technical task of 
classifica on”17—an echo of the Supreme Court’s statement in Brand X that the ques on of whether 
transmission services and DNS service are func onally integrated “turns not on the language of the Act, 
but on the factual par culars of how Internet technology works and how it is provided.”18 
 
The ques on of whether DNS service is a management, control, or opera on func on was briefly 
discussed in Brand X, as well—though it was not properly before or decided by the Court. Rather, it was 
raised by Jus ce Scalia in his dissent, to which the majority responded in its footnote 3. In his dissent, 
Jus ce Scalia characterizes DNS service as “scarcely more than rou ng informa on, which is expressly 
excluded from the defini on of ‘informa on service.’”19 In its footnote, the majority notes that “rou ng 
informa on” is not, in fact, among the func ons excluded from the defini on of an informa on service.20 
Of course, ISPs do offer rou ng services. They do not merely transmit informa on of the user’s choosing 
between or among points specified by the user without change in the form or content sent or received—
they very o en select for the user which endpoints to which the user’s informa on will be sent or from 
which it will be retrieved and the routes by which that informa on will be sent and received. And this is 
very o en accomplished using DNS configura ons.21 
 
This is significantly more true today than it was at the me of the DC Circuit’s review of the 2015 Open 
Internet Order, and even more so true than it was at the me of the Brand X case. The highly technical 
nature of the Internet, including the features provided by some, but not all, ISPs, has changed 
drama cally since the 2015 Open Internet Order—and it con nues to change. Some ISPs are working to 
deploy technologies like the Internet Engineering Task Force’s proposed Non-Queue-Building Per-Hop 
Behavior standard to improve DNS performance.22 Some ISPs are working to support development of 
new ac ve queue management technologies, such as the Internet Engineering Task Force’s proposed 
Low Latency, Low Loss, Scalable Throughput standard, which, again, have the poten al to drama cally 
improve performance of Internet services.23 Larger ISPs can implement dynamic rou ng across their 
networks to improve performance.24 These are all service that some, but not all, ISPs are likely to 
implement to offer than enhance users’ ability to acquire, retrieve, use, or make available informa on—

 
15  USTA at 705. 
16  Id. at 766, n.8 (Williams, J, dissen ng). 
17  Id. at 748. 
18  Brand X at 991. 
19  Id. at 1012–13 (Scalia, J, dissen ng). 
20  Id. at 999, n.3. 
21  See Reply Comments of Christopher S. Yoo, WC Docket No. 17-108. 
22  A Non-Queue-Building Per-Hop Behavior (NQB PHB) for Differen ated Services, IETF Transport Area Working 

Group Dra  (Oct. 24, 2022), available at h ps://www.ie .org/archive/id/dra -ie -tsvwg-nqb-14.html. 
23  Low Latency, Low Loss, Scalable Throughput (L4S) Internet Service: Architecture, IETF Transport Area Working 

Group Dra   (July 27, 2022), available at h ps://www.ie .org/archive/id/dra -ie -tsvwg-l4s-arch-19.html. See 
also Mitchell Clark, The Quiet Plan to Make the Internet Feel Faster, THE VERGE (Dec. 9, 2023). 

24  See, e.g., Joan Feigenbaum et al, A BGP-based Mechanism for Lowest-Cost Rou ng, 18 DISTRIBUTED COMPUTING 61 
(2005).  
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and in their improved forms none is necessary to the management or opera on of the underlying 
telecommunica ons service. 
 
Similarly, the necessity of DNS services provided by ISPs has only decreased in recent years. Today there 
are several free, open DNS services, including services provided by Google and Cloudflare. Sta s cs 
suggest that at least 20% of Internet users use these services instead of DNS services provided by their 
ISP.25 There are parts of the world in which such services account for more than 50% of the market, 
demonstra ng the extent to which such services are not necessary to the management or opera on of 
the underlying telecommunica ons system.26 Private VPN services are widely adver sed and obviate the 
need for an ISP’s DNS services. Web browsers such as Chrome and Firefox include support for DNS over 
HTTPS, including their own DNS server se ngs—indeed, by default Firefox bypasses the ISPs’ DNS 
servers en rely.27 
 
Together, these demonstrate the extent to which even a mundane-seeming service like DNS is more than 
a mere network management feature. While Jus ce Scalia’s argument in Brand X that DNS is not an 
informa on service might have been reasonable at the me, with each passing year that argument 
becomes weaker. Today, DNS is a standalone service, undergoing ac ve research and development, 
offered in a compe ve marketplace. Consumers can, and do, bypass their ISPs’ DNS services; 
standalone products like web browsers and VPN services can, and do, bypass their users’ ISPs. And ISPs 
invest in improving the quality of their own DNS services not because it improves their management of 
the service—marginal increases in DNS performance offer zero benefit to the management, control, or 
opera on of a telecommunica ons system—but because it enhances the users’ ability to generate, 
acquire, store, transform, process, retrieve, u lize, or make available informa on via 
telecommunica ons. 
 

II. Ongoing Development of the Broadband Industry, Notably Including Congressional 
Broadband Programs, Cast Doubt on the Proposed Rules 

 
The NPRM expresses concern that ISPs “have the incen ve and ability to engage in prac ces that pose a 
threat to Internet openness” and seeks comment on the state of compe on in the market.28 Contrary 
to the NPRM’s concerns, the state of compe on in the BIAS market is robust and con nues to increase. 
While the NPRM cites to 2021 data that that approximately 36 percent of households do not have access 
to two or more providers offering 100/20 Mbps wireline Internet service, that same data shows that 
more than 86 percent of households do have compe ve op ons at the 25/3 Mbps level—even where a 
customer may only have a single ISP offering 100/20 Mbps speeds, almost all of those customers have at 
least one other op on that creates compe ve pressure.29  

 
25  Geoff Huston, Looking at Centrality in the DNS,APNIC BLOG (Nov. 22, 2022), available at  

h ps://blog.apnic.net/2022/11/22/looking-at-centrality-in-the-dns/ (“the use of ISP-provided recursive 
resolu on occurs for between 65% to 80% of users . . . known open resolvers have a 20% market share”). 

26  Id. 
27  Firefox DNS-over-HTTPS, Mozilla Support, available at h ps://support.mozilla.org/en-US/kb/firefox-dns-over-

h ps (“When DoH is enabled, Firefox by default directs DoH queries to DNS servers that are operated by a 
trusted partner . . . .”) (visited Dec. 13, 2023). 

28  NPRM, paras 126, 128. 
29  Importantly, and contrary to the longstanding policy approach of defining performance metrics that focus on 

increasingly higher bandwidth (Mbps targets), “It has been demonstrated that, once access network bit rates 
reach levels now common in the developed world, increasing link capacity offers diminishing returns if latency 
(delay) is not addressed.” Low Latency, Low Loss, Scalable Throughput (L4S) Internet Service: Architecture, supra 
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But the NPRM’s cited data is subject to greater cri cism on other fronts. First, it cites to service 
availability data from 2021—a period during which ISPs were rapidly expanding their capacity to 
accommodate pandemic-era demands. The rate of this expansion was supplement by tens of billions of 
dollars of funding was made available through the American Rescue Plan Act (ARPA) to support 
broadband infrastructure investment, none of which is included in the cited data.30 This data also doesn’t 
consider satellite op ons—Space X’s Starlink is now widely available throughout the United States31 and 
Amazon’s Kupier project is beginning to put satellites into orbit.32 And it excludes considera on of fixed 
wireless services, including both those commonly offered by WISPs and new 5G fixed wireless services 
offered by tradi onal wireless companies like T-Mobile and Verizon. The exclusion of fixed wireless 
services is notable given the pace at which consumers are embracing the technology as an alterna ve to 
tradi onal wireline service op ons.33 
 
And, of course, the numbers cited by the NPRM exclude future broadband availability that will be 
facilitated by the Broadband Equity Access and Deployment (BEAD) program, which will increase 
broadband availability in currently un- and underserved areas. 
 
The BEAD program draws a en on to another concern about the proposed rules: over the past several 
years Congress has enacted numerous laws that support broadband investment but has not included net 
neutrality or open internet considera ons in any of them. As will be discussed in the final sec on of 
these comments, the ul mate ques on for any federal agency ac on is whether it is authorized by 
Congress. The concept of net neutrality has been debated in Congress for more than a decade—it not 
conceivable that Congress was not aware of concerns such as those anima ng this NPRM as it developed 
the BEAD program. An inference can therefore be drawn from the fact that Congress, in alloca ng tens of 
billions of dollars in support for broadband investment, did not think it necessary to include provisions 
rela ng to network neutrality, even though doing so would se le a debate that has spanned four 
presiden al administra ons and produced substan al uncertainty within industry. 
 
Indeed, a related inference might be drawn from Congress’s decision to entrust the Na onal 
Telecommunica ons and Infrastructure Agency to oversee the BEAD program’s more-than $42 billion 

 
note 23. Implementa on of new technologies, such as L4S, could increase compe on between exis ng 
networks than at lower cost than building out en rely new, increasingly higher-speed, infrastructure. 

30  See Anna Read & Kelly Wert, How States Are Using Pandemic Relief Funds to Boost Broadband Access, PEW (Dec. 
6, 2021), available at h ps://www.pewtrusts.org/en/research-and-analysis/ar cles/2021/12/06/how-states-
are-using-pandemic-relief-funds-to-boost-broadband-access. 

31  Starlink Availability Map, available at h ps://www.starlink.com/map. 
32  See Joey Roule e, Amazon's Prototype Kuiper Satellites Opera ng Successfully, REUTERS (Nov. 16, 2023), 

available at h ps://www.reuters.com/technology/amazons-prototype-kuiper-satellites-operate-successfully-
2023-11-16/. 

33  See Mike Dano, T-Mobile Exceeds in Q3, Talks Broadband Strategy, LIGHT READING (Oct. 25, 2023), available at 
h ps://www.lightreading.com/fixed-wireless-access/t-mobile-exceeds-in-q3-talks-broadband-strategy (“T-
Mobile reported a total of 557,000 new fixed wireless access (FWA) customers, a figure above most analyst 
expecta ons and slightly ahead of the company's recent quarterly pace.”); Mike Dano, FWA Captures 90% of All 
New US Customers, Pleasing Around 90% of Them, LIGHT READING (March 6, 2023), available at 
h ps://www.lightreading.com/fixed-wireless-access/fwa-captures-90-of-all-new-us-customers-pleasing-around-
90-of-them (“fixed wireless services accounted for 90% of all net broadband customer addi ons in the US 
during 2022 . . . . 90% rated their service as ‘good enough.’”). 
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budget.34 The BEAD program has many similari es to the Commission’s longstanding universal service 
programs, including raising many issues about which one would ordinarily assume the Commission as—
and is viewed by Congress as having—substan al exper se. That Congress turned to another agency for 
the implementa on of the largest broadband infrastructure program in the na on’s history should 
provide guidance on how broadly to interpret the Commission’s authority under the Communica ons 
Act to implement related program such as those proposed in the NPRM.35 
 

III. First Amendment Considera ons Cast Doubt on the Proposed Rules 
 
The proposed rules raise at least three sets of concerns under the First Amendment. First, whether 
imposi on of common carriage obliga ons is problema c under First Amendment principles. Second, 
whether the specific proposed rules are problema c under First Amendment principles, even absent 
reclassifica on. And third, the relevance of cases currently pending before the Supreme Court to the 
proposed rules. 
 
The last of these concerns can be addressed with brevity: NetChoice v. Paxton is currently pending 
before the Supreme Court, with an opinion expected this term.36 This case asks the Court to consider 
whether laws that limit social media pla orms’ content-modera on prac ces, imposing common-
carriage-like obliga ons upon them, comply with the First Amendment. The laws that the Court is 
reviewing bear similarity to the rules proposed by the Commission and there is a high likelihood that the 
Court’s decision with have significant bearing on these proposed rules. It would be imprudent to adopt 
any rules on this topic un l the Supreme Court issues its opinion in NetChoice. 
 
The NetChoice case also illustrates the next point to consider: whether imposi on of common carriage 
obliga ons is problema c under the First Amendment. There is a long history of efforts to impose such 
obliga ons on communica ons pla orms, from the social media at issue in NetChoice, to radio and 
television broadcasters, news papers, cable networks, and telephone networks.37 But it turns out that 
the idea of “imposing common carriage obliga ons” gets the ques on backwards. The most universally 
accepted defini on of common carriage turns on whether the firm eschews exercising editorial 
discre on over the content it carries and instead holds itself out as serving all members of the public 
without engaging in individualized bargaining.38 In other words, the ques on is not whether government 
can impose common carriage obliga ons—it is whether a firm conducts its business in the style of a 
common carrier. Doing so can create an obliga on to honor the obliga ons of common carriage (which 
may come with regulatory benefits). But a firm can avoid those obliga ons by engaging in individualized 
bargaining. This criterion cons tutes the central considera on in all leading discussions of common 
carriage.39 

 
34  IIJA § 60502(b)(2). 
35  See infra, Part IV. 
36  Moody v. NetChoice, LLC; NetChoice, LLC v. Moody; NetChoice, LLC v. Paxton, Nos. 22-277, 22-393 and 22-555 

(U.S. Sup. Ct.). 
37  See generally Christopher Yoo, Free Speech and the Myth of the Internet as an Unintermediated Experience, 78 

GEO. WASH. L. REV. 697, Part II (2010) (surveying regula on of various media technologies). 
38  See Biden v. Knight First Amendment Inst., 141 S. Ct. 1220, 1222 (2021) (Thomas, J., concurring). 
39  See FCC v. Midwest Video Corp., 440 U.S. 689, 701 (1979); U.S. Telecom Ass’n v. FCC, 825 F.3d 674, 740 (D.C. Cir. 

2016); Verizon v. FCC, 740 F.3d 623, 651 (D.C. Cir. 2014); Cellco P’ship v. FCC, 700 F.3d 534, 548 (D.C. Cir. 2012); 
NARUC II, 533 F.2d at 608; NARUC I, 525 F.2d at 641. Congress, courts, and agencies have applied the same 
formula on in a wide variety of contexts. See 15 U.S.C. § 375(3); 46 U.S.C. § 40102(7)(A); 40 C.F.R. § 202.10(b); 
Edwards v. Pac. Fruit Express Co., 390 U.S. 538, 540 (1968); Woolsey v. Nat’l Transp. Safety Bd., 993 F.2d 516 524 
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This leads to the curious conclusion that the Commission’s proposal to classify BIAS as a Title II 
telecommunica ons service—a common carriage service—would only have effect to the extent that a 
BIAS provider elects to hold itself out as offering a common carriage service. This conclusion is reflected 
in the exchange that took place during the D.C. Circuit’s decision not to rehear the decision upholding 
the 2015 Open Internet Order en banc. When then-Judge Kavanaugh objected that classifying ISPs as 
common carriers impermissibly abridged their editorial discre on,40 the authors of the majority opinion 
countered, explaining that “[w]hen a broadband provider holds itself out as giving customers neutral, 
indiscriminate access to web content of their own choosing, the First Amendment poses no obstacle to 
holding the provider to its representa on.”41 The 2015 Open Internet Order did not implicate the First 
Amendment because it only purported to regulate services over which providers exercised no editorial 
discre on.42 This discussion implicitly recognized that speech over which providers exercise editorial 
control is protected by the First Amendment. If that were not the case, the fact that the 2015 Open 
Internet Order affected only speech over which providers exercised no editorial discre on would have 
been completely unresponsive to the concerns raised by then-Judge Kavanaugh. As described by the 
majority, this is a "if you say it, do it" theory, nothing more.43 
 
Indeed, the ini al Circuit Court opinion reached a similar conclusion—and noted the 2015 Open Internet 
Order recognized as much as well: 
 

If a broadband provider nonetheless were to choose to exercise editorial discre on—for 
instance, by picking a limited set of websites to carry and offering that service as a curated 
internet experience—it might then qualify as a First Amendment speaker. But the Order 
itself excludes such providers from the rules. . . . Providers that may opt to exercise 
editorial discre on—for instance, by offering access only to a limited segment of websites 
specifically catered to certain content—would not offer a standardized service that can 
reach “substan ally all” endpoints. The rules therefore would not apply to such providers, 
as the FCC has affirmed.44 

 
The perverse incen ve this creates bears emphasis. It is clear from the history of the Commission’s Open 
Internet proceedings that BIAS providers do not want to be subject to Title II regula on. These providers 
might today hold themselves out as providing services that might be considered by consumers to be 
common carriage services. If these providers want to avoid the obliga ons of Title II regula on, they 
would be able to do so by reducing the scope of their services to the point that they cannot be seen as 
holding themselves out as common carriers. The First Amendment affords no path for the Commission to 
compel ISPs to do otherwise. 
 
A ques on s ll remains whether the specific rules proposed in the NPRM are problema c under First 
Amendment principles, even absent reclassifica on. In Turner, the Supreme Court upheld “must-carry” 

 
n.2. (5th Cir. 1993); Flytenow, Inc. v. FAA, 808 F.3d 882, 887–88 (D.C. Cir. 2015); Nichimen Co. v. M. V. Farland, 
462 F.2d 319, 326 (2d Cir. 1972); Kelly v. Gen. Elec. Co., 110 F. Supp. 4, 6 (E.D. Pa.), aff’d, 204 F.2d 692 (3d Cir. 
1953). 

40  U.S. Telecom Ass’n, 855 F.3d at 484–89 (Kavanaugh, J., dissen ng from the denial of rehearing en banc) 
41  Id. at 392 (Srinivasan, J., joined by Tatel, J., concurring in the denial of the pe on for rehearing en banc). 
42  Id. at 388–89. 
43  Id. at 392. 
44  USTA at 743. 
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rules for cable networks, which are not common carriers, even where those networks have some claim 
to editorial discre on.45 The result in Turner, however, turned on the “gatekeeper” or “bo leneck” 
control resul ng from “the fact that there could only be one cable connec on to any home” that places 
the cable operator in a posi on to block any other content providers from gaining access to 
subscribers.46 In so holding, the Court emphasized the physical (rather than economic) nature of this 
considera on by contras ng cable with newspapers, which, “no ma er how secure its local monopoly, 
does not possess the power to obstruct readers’ access to other compe ng publica ons.”47 In an era of 
mul modal communica ons, where households rou nely have connec ons to telephone, cable, and 
fiber op c networks, as well is fixed wireless, mobile wireless, and satellite connec vity op ons, makes 
clear the inapplicability of this ra onale to pla orms that lack control over an exclusive physical 
connec on precludes applying this ra onale to ISPs. 
 

IV. The Major Ques ons Doctrine Casts Doubt on the Proposed Rules 
 
The NPRM asks dozens of ques ons over several paragraphs rela ng to the Major Ques ons Doctrine.48 
First formally recognized by the Supreme Court in 2022, this doctrine explains that the Court “expect[s] 
Congress to speak clearly if it wishes to assign to an agency decisions of vast ‘economic and poli cal 
significance.’”49 Although only first recognized by the Court in 2022, the Major Ques ons Doctrine has 
developed over a span of many decades, through both Supreme Court cases and those decided by lower 
courts.50 Importantly, nothing in these cases suggests that an agency’s recogni on that its decisions may 
raise major ques ons renders those decisions any less major. Rather, the fact that an agency feels it is 
necessary to ask whether its decisions raise major ques ons suggests that those ques ons may well be 
major. This alone should give the agency pause about taking such decisions—especially in an era of 
intense judicial scru ny of agency ac on it would a curious decision for any agency instead seek to 
structure its decisions so as to avoid the appearance of their having vast economic or poli cal 
significance. 
 
The vast significance of the proposed rules cannot be overstated—though the NPRM seems notably to 
a empt to understate it. Discussing broadband in 2015, former Chair Tom Wheeler described the 
Internet as "the most powerful network in the history of mankind.”51 This was echoed in the 2015 Open 

 
45  Turner Broad. Sys., Inc. v. FCC (Turner I), 512 U.S. 622, 656–57 (1994). 
46  Id. at 656. 
47  Id. 
48  NPRM, paras 81–84. 
49  West Virginia v. EPA, 142 S. Ct. 2587 (2022) (quo ng U lity Air Regulatory Group v. EPA, 573 U.S. 302, 324 

(2014)). 
50  Id. at 2609 (“major ques ons doctrine label . . . took hold because it refers to an iden fiable body of law that 

has developed over a series of significant cases all addressing a par cular and recurring problem: agencies 
asser ng highly consequen al power beyond what Congress could reasonably be understood to have granted. 
Scholars and jurists have recognized the common threads between those decisions. So have we.” (ci ng cases 
da ng to MCI Telecommunica ons Corp. v. American Telephone & Telegraph Co., 512 U.S. 218 (1994) (MCI)). 

51  See Remarks of FCC Chairman Tom Wheeler, Silicon Fla rons Center (Feb. 9, 2015), available at 
h p://transi on.fcc.gov/Daily_Releases/Daily_Business/2015/db0209/DOC-331943A1.pdf; see also of same, 
available at h ps://www.youtube.com/watch?v=vHsHkKpxVkQ (in which Chairman Wheeler was more 
empha c than in his prepared remarks); Brian Fung, FCC chairman warns: The GOP’s net neutrality bill could 
jeopardize broadband’s ‘vast future’, WASHINGTON POST (Jan. 29, 2015), available at 
h p://www.washingtonpost.com/blogs/the-switch/wp/2015/01/29/fcc-chairman-warns-that-republican-bill-
couldjeopardize-broadbands-vast-future/. 
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Internet Order. The first sentence of the 2015 Order asserted that "[t]he open Internet drives the 
American economy and serves, every day, as a cri cal tool for America's ci zens to conduct commerce, 
communicate, educate, entertain, and engage in the world around them."52 Similarly, the NPRM for that 
Order began with: "The Internet is America's most important pla orm for economic growth, innova on, 
compe on, [ and] free expression . . . . [It] has been, and remains to date, the preeminent 21st century 
engine for innova on and the economic and social benefits that follow."53  
 
And, as made clear in the current NPRM, this importance has only been amplified since the beginning of 
the COVID-19 pandemic: “In the me since the RIF Order, propelled by the COVID-19 pandemic, BIAS has 
become even more essen al to consumers for work, health, educa on, community, and everyday life.”54 
As stated by Chair Rosenworcel, “broadband is no longer nice-to-have; it’s need-to-have for everyone, 
everywhere. Broadband is an essen al service”55 Commissioner Starks similarly states that “there is 
simply no way to overstate broadband’s impact on the lives of individual Americans.”56 And 
Commissioner Gomez states “El acceso a internet de banda ancha no solo es una herramienta vital para 
la educación, la atención de salud y para comunicarnos con nuestros seres queridos. También es un 
conducto de crí ca importancia, esencial para la vida moderna.”57 
 
In the NPRM, the Commission points to the D.C. Circuit’s opinion in the previous Open Internet Order 
case, as well as to Brand X itself, to suggest that the Brand X opinion se les the ques on of whether the 
Commission has authority to adopt these rules.58 As an ini al ma er, that ques on simply was not 
before the Court in Brand X. In Brand X, the Court considered only whether the FCC could decide the 
classifica on under the Chevron a er a lower court had adopted a conflic ng interpreta on of an 
ambiguous statute.59 The ques on of whether Commission had authority to regulate cable broadband 
Internet service as a Title II telecommunica ons service was not a contested issue—only whether it 
could instead interpret ambiguity in the Communica ons Act to instead regulate it as a Title I 
informa on service. Similarly, the Major Ques ons Doctrine had not been expressly recognized by the 
Supreme Court at the me of the D.C. Circuit’s 2016 opinion. While it was “in the air,” it was a 
controversial doctrine—one that the Supreme Court had yet to expressly embrace. But the Court has 
done so now. 
 

 
52  Protec ng and Promo ng the Open Internet, GN Docket No. 14-28, Report and Order on Remand, Declaratory 

Ruling, and Order, 80 Fed. Red. 19,737 (Apr. 15, 2015). 
53  Protec ng and Promo ng the Open Internet, GN Docket No. 14-28, No ce of Proposed Rulemaking, 79 Fed. 

Reg. 37,448 (July 1, 2014). 
54  NPRM, para 16. 
55  NPRM, Statement of Chairwoman Jessica Rosenworcel. 
56  NPRM, Statement of Commissioner Geoffrey Starks. 
57  NPRM, Statement of Commissioner Anna M. Gomez. 
58  NPRM, para 81 (“In the USTA decision, the D.C. Circuit reasoned that Brand X conclusively held that the 

Commission has the authority to determine the proper statutory classifica on of BIAS and that its 
determina ons are en tled to deference, and so there is no need to consult the major ques ons doctrine 
here.”). 

59  Brand X, at 974 (“We must decide whether [the FCC’s] conclusion [that cable companies that sell broadband 
Internet service do not provide ‘telecommunica ons service’ as the Communica ons Act defines that term] is a 
lawful construc on of the Communica ons Act under Chevron U. S. A. Inc. v. Natural Resources Defense Council, 
Inc. and the Administra ve Procedure Act. We hold that it is.”). 
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In the D.C. Circuit’s denial of en banc review, the judges Srinivasan and Tatel (the authors of the majority 
opinion under review) offers a more fulsome considera on of the major ques ons issue60—prompted by 
the dissen ng opinion of then-judge Kavanaugh.61 But in light of the Supreme Court’s own more fulsome 
embrace of the doctrine since that opinion, this analysis is unconvincing. In addi on to over-relying on 
Brand X as having decided the ma er, the majority makes another conceptually uncertain assump on: 
even if the Commission could have regulated Internet services at the me of Brand X, that doesn’t 
necessarily mean that the Commission has such authority today. The economic and poli cal significance 
of those services is vastly different today than it was then. The Commission disclaimed such authority for 
more than 15 years, during which me the social, economic, technical, and poli cal understandings of 
the Internet changed fundamentally from what they were at the me of Brand X. As discussed in the 
following paragraphs, this considera on is relevant to the Major Ques ons Doctrine analysis but goes 
unrecognized by the D.C. Circuit opinion. 
 
While Brand X does not support the conten on that classifying BIAS as a Title II does not present major 
ques on, it does briefly draw a en on to an important argument that it does present a major ques on: 
respondents in Brand X raised the concern that “the Commission’s construc on [of cable Internet as a 
Title I informa on service] is unreasonable because it allows any communica ons provider to ‘evade’ 
common-carrier regula on by the expedient of bundling informa on service with 
telecommunica ons.”62 The Court rejected the premise of this argument, so did not decide whether it 
would, in fact, be an unreasonable construc on.63 But the same issue runs through the proposed rules: 
that BIAS providers need not hold out their offerings as common carriage services, so could “evade” Title 
II regula on through a simple expedient. Unlike in Brand X, where the Court rejected the premise that 
such evasion was possible, here the D.C. Circuit has found that the First Amendment compels such a 
result and the Commission has conceded that the rules necessarily allow it.64 
 
This is a facially absurd result that demonstrates the fundamental mismatch between Title II regula on 
at BIAS service. Title II is a pervasive regulatory regime designed to regulate one of the founda onal, 
u lity-style, natural monopoly, industries of the 20th century. It was designed for a technology to which 
editorial discre on was largely viewed as inapplicable.65 And it was part of a regulatory quid pro quo that 
gave telephone carriers a privileged regulatory posi on in exchange for offering service on a common-
carriage basis. This quid pro quo was under increasing stress as we approached the 21st century. Indeed, 
by the 1980s courts were beginning to afford First Amendment protec on to carriers’ decisions not to 
offer service to dial-a-porn businesses.66 And following Turner, telephone carriers had ini al success in 
arguing that the First Amendment allowed them to offer non-common-carriage services over their 

 
60  U.S. Telecom Ass’n, 855 F.3d at 385–88.  
61  U.S. Telecom Ass’n, 855 F.3d at 422–26 (Kavanaugh, J., dissen ng). 
62  Brand X, at 997. 
63  Id. (“We need not decide whether a construc on that resulted in these consequences would be unreasonable 

because we do not believe that these results follow from the construc on the Commission adopted.”). 
64  See supra, Part III. 
65  But see Christopher Yoo, Free Speech and the Myth of the Internet as an Unintermediated Experience, 78 GEO. 

WASH. L. REV. 697, 752–57 (2010) (discussing cases star ng in the 1980s that began to recognize the applicability 
of editorial discre on concepts to telephone carriers). 

66  See Carlin Commc’ns, Inc. v. Mountain States Tel. & Tel. Co., 827 F.2d 1291, 1297 (9th Cir. 1987); Carlin Commc’n, 
Inc. v. S. Bell Tel. & Tel. Co., 802 F.2d 1352, 1361 (11th Cir. 1986); Network Commc’ns v. Mich. Bell Tel. Co., 703 F. 
Supp. 1267, 1275 (E.D. Mich. 1989). See generally Christopher Yoo, The First Amendment, Common Carriers, and 
Public Accommoda ons: Net Neutrality, Digital Pla orms, and Privacy, 1 J. FREE SPEECH L. 463, 491–92 (2021). 
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networks before the issue was mooted by changes in the 1996 Telecommunica ons Act.67 Both of these 
sets of cases were facilitated by the increasingly sophis cated technology powering the telephone 
network as well as increasing compe on in the marketplace. 
 
Spurred by these changing technology and marketplace, Title II was substan ally amended through the 
1996 Telecommunica ons Act to be a pervasively deregulatory statute that would phase out regulate in 
favor of compe on and did so largely in response to the development of networks that offered 
advanced communica ons capabili es that were increasingly removed from the transparent, point-to-
point, communica ons model of the 20th century telephone network.68 
 
It is li le surprise that the Commission’s efforts today to reregulate modern communica ons networks 
under an expressly deregulatory act runs into problems such as the possibility for evasion. Similarly, it is 
unsurprising that it required tailoring of the Title II regulatory regime through extensive use of 
forbearance—another hallmark of a regulatory decision that presents major ques ons.69 
 
The idea that Congress intends the Commission to be the primary regulator for BIAS services faces even 
greater headwind following the pandemic. Congress—which has longstanding awareness of the net 
neutrality debates—put in place significant communica ons-related regula ons with the IIJA. This 
included the BEAD program, the Affordable Connec vity Program, and laying the groundwork for the 
Commission’s recently proposed Digital Discrimina on rules.70 This legisla on, adopted during a period 
of single-party control of Congress and the White House, could have easily clarified the Commission’s 
regulatory authority over BIAS. Instead, it assigned primary authority for the federal government’s 
flagship broadband infrastructure program to another agency and assigned to the Commission new 
authority to adopt more limited broadband discrimina on rules to ensure equitable access to that 
infrastructure.  
 
These circumstances bear resemblance to the circumstances discussed by the Court in FDA v. Brown & 
Williamson Tobacco Corp, one of the precursor cases to the Major Ques ons Doctrine.71 In Brown & 
Williamson, the Court held that the FDA did not have authority to regulate tobacco, a drug, under its 
statutory authority to regulate drugs. In reaching this conclusion, the Court recognized among other 
things that Congress knew the FDA did not have a clear claim to regulate tobacco and had adopted 
alterna ve regulatory regimes rela ng to the regula on of tobacco without giving the FDA regulatory 

 
67  See US West, Inc. v. United States, 48 F.3d 1092, 1098 (9th Cir. 1994), vacated and remanded for considera on 

of mootness, 516 U.S. 1155 (1996); Chesapeake & Potomac Tel. Co. of Va. v. United States, 42 F.3d 181, 190 (4th 
Cir. 1994), vacated and remanded for considera on of mootness, 516 U.S. 415 (1996); S. New England Tel. Co. v. 
United States, 886 F. Supp. 211, 217 (D. Conn. 1995); NYNEX Corp. v. United States, No. Civ. 93-323-P-C, 1994 WL 
779761, at *2 (D. Me. Dec. 8, 1994); BellSouth Corp. v. United States, 868 F. Supp. 1335, 1339 (N.D. Ala. 1994); 
Ameritech Corp. v. United States, 867 F. Supp. 721, 728 (N.D. Ill. 1994). See generally Christopher Yoo, The First 
Amendment, Common Carriers, and Public Accommoda ons: Net Neutrality, Digital Pla orms, and Privacy, 1 J. 
FREE SPEECH L. 463, 493–94 (2021). 

68  See Telecommunica ons Act of 1996, Pub. L. No. 104-104 (1996) (“An act to promote compe on and reduce 
regula on in order to secure lower prices and higher quality services for American telecommunica ons 
consumers and encourage the rapid deployment of new telecommunica ons technologies.”).  

69  See U.S. Telecom Ass’n, 855 F.3d at 404–09 (Brown, J., dissen ng from the denial of rehearing en banc) (ci ng 
MCI and U lity Air Regulatory Group v. EPA in discussing the problema c use of the Commission’s forbearance 
authority to “tailor” Title II to fit the needs of BIAS regula on). 

70  See supra, notes 2–4.  
71  FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000). 
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authority over the ma er.72 It also recognized that “it is hardly conceivable that Congress—and in this 
se ng, any Member of Congress—was not abundantly aware of what was going on.”73 Here, as there, if 
Congress intended the FCC to exercise the vast authority that the Commission would claim in the NPRM, 
Congress was aware of the uncertainty over the Commission’s authority and could readily have clarified 
the ma er. 
 

Conclusion 
 
The defining feature of the Safeguarding and Securing the Open Internet NPRM is its proposed 
reclassifica on of BIAS as a Title II telecommunica on service. By choosing this approach, the 
Commission is needlessly steering into both legal uncertainty and poli cal controversy. Reclassifica on 
will be challenged in court; these challenges have a high likelihood of success and, in the best case, will 
yield years of uncertainty for industry, consumers, and the Commission. Indeed, cases currently pending 
before the Supreme Court could force reconsidera on of the NPRM before the proposed rules could 
even be finalized. 
 
This is a curious approach to take, given that ISPs can, in effect, “opt out” of reclassifica on by offering 
an Internet experience that does not purport to be a common carriage service. This would be an 
unfortunate outcome that would lead to consumer confusion and possibly to degraded user 
experiences. It is a perverse approach to regula on, imposing burdensome rules that can be avoided by 
degrading the quality of service offered to consumers. And this demonstrates the extent to which the 
proposed reclassifica on is a perversion of the purposes of Title II—and to which it therefore is a 
decision that raises major ques ons. 
 
And the approach is all the more curious given that there is li le demonstrable need for the rules in the 
first place. But if the rules are to be adopted, the Commission could do so without reclassifica on. Were 
the Commission to follow the roadmap offered by the D.C. Circuit in Verizon, it is en rely likely that 
industry would acquiesce to the rules. That is the approach that the Commission should take, if it is to go 
down this path at all. 

 
72  Id. at 155-156. 
73  Id. at 156. 


