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The Microsoft Litigation’s Lessons for
United States v. Google

JOHN E. LOPATKA™ & WILLIAM H. PAGE™

The United States Department of Justice (“DOJ”) and three
overlapping groups of states have filed federal antitrust
cases alleging Google has monopolized internet search,
search advertising, internet advertising technologies, and
app distribution on Android phones. In this Article, we focus
on the DOJ’s claims that Google has used contracts with
tech firms that distribute Google’s search services in order
to exclude rival search providers and thus to monopolize the
markets for search and search advertising—the two sides of
Google’s search platform. The primary mechanisms of ex-
clusion, according to the DOJ, are the many contracts
Google has used to secure its status as the default search
engine at all major search access points. The complaint ech-
oes the DOJ’s claims two decades ago that Microsoft ille-
gally maintained its monopoly in personal computer operat-
ing systems by forming exclusionary contracts with distrib-
utors of web browsers, and by tying its Internet Explorer
browser to Windows. The gist of the case was that Microsoft
had used exclusionary tactics to thwart the competitive
threat Netscape’s Navigator browser and Sun Microsys-
tems’ Java programming technologies—both forms of “‘mid-
dleware "—posed to the Windows monopoly. In this Article,
we argue that the treatment of market definition, exclusion-
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ary contracting, causation, and remedies in the D.C. Cir-
cuit’s Microsoft decision has important lessons for the
Google litigation.
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INTRODUCTION

The United States Department of Justice (“DOJ”) and most
states have filed federal antitrust cases alleging Google has monop-
olized internet search, search advertising, internet advertising tech-
nologies, and app distribution on Android phones.! The DOJ’s
case—the focus of the present Article—claims Google has used re-
strictive contracts with Apple and other distributors of its search ser-
vices to monopolize online markets for search and search advertis-
ing.2 Filed after a lengthy investigation and review of documents
submitted in response to the DOJ’s civil investigative demands,’ the
case (at this writing) has completed discovery and is beginning
briefing with respect to Google’s motion for summary judgment.*
Trial is scheduled for September 2023.

I See Complaint at 2, 17-18, United States v. Google LLC, No.1:20-cv-
03010 (D.D.C. filed Oct. 20, 2020).

2 See id. at 3-4. This Article does not address the later complaint filed by the
United States and eight states alleging Google has monopolized ad technology
markets. See Complaint, United States v. Google LLC, No. 1:23-cv-00108 (E.D.
Va. filed Jan. 24, 2023). In 2013, the FTC closed an investigation of Google for
preferring its own products, such as Google Maps, over competitors in presenting
its search results, evidently concluding antitrust law and economics failed to sup-
port any antitrust duty to provide unbiased search results. See Michael A. Salinger
& Robert J. Levinson, Economics and the FTC’s Google Investigation, 46 REV.
INDUS. ORG. 25, 25-28 (2015).

3 See Tony Romm, Google Receives Demand for Documents from Justice
Dept., Acknowledging Federal Antitrust Scrutiny, WASH. POST (Sept. 6, 2019,
6:05 PM), https://www.washingtonpost.com/technology/2019/09/06/google-re-
ceives-demand-documents-doj-acknowledging-federal-antitrust-scrutiny/.

4 See Defendant’s Memorandum of Points and Authorities in Support of Its
Motion for Summary Judgment, United States v. Google LLC, No. 1:20-cv-03010
(D.D.C. filed Jan. 11, 2023) [hereinafter Google Summary Judgment Memoran-
dum]; Mike Scarella, Google Fights Renewed Bid to Depose Execs in U.S. Anti-
trust Case, REUTERS (July 13,2022, 3:02 PM EDT), https://www.reuters.com/le-
gal/litigation/google-fights-renewed-bid-depose-execs-us-antitrust-case-2022-
07-13/.
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Colorado’s case, which the district judge has consolidated with
the DOJ case, alleges much of the same conduct, with some addi-
tions.> The Texas case alleges Google has monopolized the technol-
ogies of internet display advertising: publisher advertising, the buy-
ing tools for large and small advertisers, and advertising exchanges.®
The Utah case alleges Google has monopolized mobile app distri-
bution on Android phones by contracts limiting distribution of apps
other than through Google’s Play Store, and processing of in-app
purchases other than through Google Play Billing.” The cases have
triggered a host of follow-on suits by private plaintiffs claiming in-
dividual harm from Google’s actions.® Indeed, attacks on Google

5 See generally Complaint, Colorado v. Google LLC, No. 1:20-cv-03715
(D.D.C. filed Dec. 17, 2020). Colorado is joined by 38 other states. /d. 9 1, at 4—
5. The complaint includes, for example, additional allegations that Google’s use
of its SA360 advertising tool is exclusionary, id. ] 144-67, at 49-57, and that
Google unlawfully limits traffic to specialized search providers, id. 4 168-99, at
57-70. Google has filed a parallel summary judgment motion in that case. See
Defendant’s Memorandum of Points and Authorities in Support of Its Motion for
Summary Judgment, State of Colorado v. Google LLC, No. 1:20-cv-03715-APM
(D.D.C. filed Jan. 11, 2023).

6 See generally Complaint, Texas v. Google LLC, No. 4:22-cv-00636 (S.D.
Tex. filed Feb 25, 2022). Google has moved to dismiss the case for failure to state
a claim. See Motion to Dismiss at 5, Texas v. Google LLC, No. 4:22-cv-00636,
(S.D. Tex. filed Mar. 22, 2022), ECF No. 10; Amended Motion to Dismiss at 4—
5, Texas v. Google LLC, No. 4:22-cv-00636 (S.D. Tex. filed June 6, 2022), ECF
No. 33.

7 Complaint 99 4-5, at 9-10, State of Utah v. Google LLC, No. 3:21-cv-
05227 (N.D. Cal. filed July 7, 2021).

8 See In re Google Digit. Publisher Antitrust Litig., No. 1:21-cv-07034
(S.D.N.Y. Aug. 20, 2021) (originated as Sweepstakes Today, LLC v Google LLC,
No. 4:20-cv-8984 (N.D. Cal. Dec. 15, 2020), originally transferred to No. 1:21-
md-03010-PKC (S.D.N.Y. Aug. 12, 2021), before being transferred to No. 1:21-
cv-07034). The cases have been consolidated in MDLs before Judge Castel in the
Southern District of New York and Judge Donato in the Northern District of Cal-
ifornia. See id.; In re Google Play Store Antitrust Litig., No. 3:21-md-02981 (N.D.
Cal. Feb. 05, 2021). The New York cases focus on issues of digital advertising.
In re Google Digit. Advert. Antitrust Litig., No. 1:21-md-03010 (S.D.N.Y. Aug.
12, 2021) (transferred from 13 other districts). The California cases deal with is-
sues related to the Google Play Store. See In re Google Play Dev. Antitrust Litig.,
No. 3:20-cv-05792, at 2 (N.D. Cal. Aug. 17, 2020); In re Google Play Consumer
Antitrust Litig., No. 3:20-cv-05761, at 2-3 (N.D. Cal. Aug. 16, 2020); In re
Google Play Store Antitrust Litig., No. 3:21-md-02981 (N.D. Cal. Feb. 5, 2021).



2023] MICROSOFT LITIGATION'S LESSONS 323

have not been limited to the United States.” The General Court of
the European Union confirmed a decision by the European Commis-
sion that Google illegally maintained its dominant position in search
engines by imposing anticompetitive restrictions on Android device
manufacturers and mobile network operators.!°

The cases against Google in this country and other recent cases
challenging dominant high-technology companies reflect the influ-
ence of the recent neo-Brandeisian antitrust movement,'! but they
also echo the claims the DOJ and a group of states brought two dec-
ades ago against another tech giant: Microsoft.'> When that case was
brought, Microsoft was the leading producer of personal computer

9 See Case T-604/18, Google LLC v. Comm’n, ECLI:EU:T:2022:541, at 2
(Sep. 14, 2022), https://curia.europa.eu/juris/document/document.jsf?text=&do-
cid=265421&pageln-
dex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=162401.

10" See id. The General Court did reduce the fine from 4.343 billion euros im-
posed by the Commission to 4.125 billion euros. /d. at 3, 105.

1 See Herbert J. Hovenkamp, Is Antitrust’s Consumer Welfare Principle Im-
periled?, 45 J. Corp. L. 101, 118, 128-29 (2019) (arguing neo-Brandeisians dis-
play “antipathies toward cost-savings,” typified by “large networks such as Am-
azon, Google, and Facebook,” and complain that companies like Amazon and
Google are “too big,” without explaining who their victims are and what the ap-
propriate remedy would be); Joshua Wright & Aurellen Portuese, Antitrust Pop-
ulism: Towards a Taxonomy, 25 STAN. J.L. Bus. & FIN. 131, 149 (2020) (“Neo-
Brandeisians specifically target companies such as Amazon, Google, and Face-
book mainly because of their bigness—the view is that the size of these tech com-
panies jeopardizes democracy and economy, as the historical argument goes.”).
The movement has gained special prominence with the appointment of Lina
Khan, one of the movement’s leading scholarly proponents, as the chair of the
Federal Trade Commission. See Phil Gramm & Christine Wilson, The New Pro-
gressives Fight Against Consumer Welfare, WALL ST. J. (Apr. 3,2022, 5:05 PM),
https://www.wsj.com/articles/the-new-progressives-fight-against-consumer-wel-
fare-deregulating-antitrust-enforcement-economy-bipartisan-11649017074
(“The modern progressives who dominate the Biden administration have labeled
themselves Neo-Brandeisians after Justice Louis Brandeis, who claimed that ‘the
evils of excessive bigness are something distinct from and additional to the evils
of monopoly.””); see also Robinson Meyer, What Steve Bannon Wants to Do to
Google, THE ATL. (Aug. 1, 2017), https://www.theatlantic.com/technology/ar-
chive/2017/08/steve-bannon-google-facebook/535473/ (“Steve Bannon, the chief
strategist to President Donald Trump, believes Facebook and Google should be
regulated as public utilities . . . .”).

12 See United States v. Microsoft Corp., 253 F.3d 34, 47 (D.C. Cir. 2001) (en
banc).
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operating systems (“OS”)—and it still is.!”> The governments
claimed Microsoft illegally maintained its monopoly in personal
computer operating systems by attempting to monopolize the mar-
ket for internet browsers, illegally tying its browser to its operating
system, and entering into illegal exclusive dealing arrangements
with browser distributors.'*

The gist of the case was that Microsoft had used its illegal tactics
to thwart the competitive threat posed by Netscape’s Navigator web
browser and Sun Microsystems’ Java programming technologies.’
Both products were forms of “middleware”: software with both ap-
plications and platform capabilities.'® Microsoft saw Navigator and
Java, correctly or not, as competitive threats, because they might one
day allow application developers to “write once, run anywhere”—
to write programs to run on a cross-platform browser, which could
then run on any computer, not just Windows machines.!” That pros-
pect threatened to undermine the continued dominance of Windows
as the leading OS by weakening the network effects protecting it—
the mutually reinforcing preferences of users for the OS with the
most applications, and of application developers for the OS with the
most users.'® Responding to the perceived threat, Microsoft not only
developed and improved its competing products, it also reconfig-
ured Windows and contracted with computer manufacturers (called
original equipment manufacturers, or “OEMs”) and internet firms in

13" See Desktop Operating System Market Share Worldwide, STATCOUNTER
GLOBALSTATS, https://gs.statcounter.com/os-market-share/desktop/world-
wide/#monthly-202101-202211 (last visited Nov. 20, 2022). Microsoft’s share of
the desktop OS market is just under 80 percent, with Apple’s MacOS holding 16
percent. Id. If tablet and cellphone operating platforms are included, the share
drops to just over 30 percent, with Google’s Android OS holding 40 percent. See
Operating System Market Share Worldwide, STATCOUNTER GLOBALSTATS,
https://gs.statcounter.com/os-market-share#monthly-202201-202211 (last visited
Nov. 20, 2022).

4 United States v. Microsoft Corp., 87 F. Supp. 2d 30, 35 (D.D.C. 2000),
aff’d in part, rev'd in part, 253 F.3d 34 (D.C. Cir. 2001).

15 See id. at 38-39.

16 See Microsoft, 253 F.3d at 53.

17 See WILLIAM H. PAGE & JOHN E. LOPATKA, THE MICROSOFT CASE:
ANTITRUST, HIGH TECHNOLOGY, AND CONSUMER WELFARE 87-88 (2007).

18 See id. at 88-89.
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ways that disadvantaged its rivals without obviously benefiting us-
ers."”

The district court found Microsoft liable for all of the alleged
illegal acts, except exclusive dealing,?’ and entered an order restrict-
ing Microsoft’s conduct and dividing it into two vertically-related
firms.?! The governments did not appeal the dismissal of their ex-
clusive dealing claim, but Microsoft appealed the rest of the deci-
sion.?? The District of Columbia Circuit Court of Appeals, acting en
banc, affirmed liability for most of the acts of monopolization, re-
versed liability on the attempted monopolization claim, and re-
manded for reconsideration of the tying claim under a less rigid
standard.?® The appeals court also vacated and remanded the reme-
dial order, both because the court had reversed some of the district
court’s substantive decisions, and because of the district court’s se-
rious procedural errors.?*

The D.C. Circuit’s 2001 en banc decision, which we call simply
Microsoft to convey its significance, is now (we submit) the most
influential Section 2 decision ever decided by a court of appeals, and
it will undoubtedly guide resolutions of new challenges to dominant
high-technology companies.>> Microsofft is especially significant for
the DOJ’s Google case. The heart of Microsoft is the court’s analysis
of the governments’ Section 2 monopolization claim,?® and the DOJ

19" See Microsoft Corp., 87 F. Supp. 2d at 39.

20 See id. at 35.

2l See United States v. Microsoft Corp., 97 F. Supp. 2d 59, 64-65 (D.D.C.
2000).

22 See United States v. Microsoft Corp., 253 F.3d 34, 45 (D.C. Cir. 2001) (en
banc).

B See id. at 46, 48, 94.

24 See id. at 98. We consider the court’s decision on remedies in Section IV.

25 Contenders for that title might include United States v. Aluminum Co. of
Am., 148 F.2d 416 (2d Cir. 1945) and Berkey Photo, Inc. v. Eastman Kodak Co.
603 F.2d 263 (2nd Cir. 1979).

26 See Rebecca H. Allensworth, Antitrust’s High-Tech Exceptionalism, 130
YALE L.J.F. 588, 598-99 (2021) (describing Microsoft as a “hawkish” monopoli-
zation precedent with a carve-out for tying); Alan J. Meese, Monopolization, Ex-
clusion, and the Theory of the Firm, 89 MINN. L. REV. 743, 770 (2005) (discussing
how Microsoft did not require a showing of harm to consumers, only impairment
of “competition on the merits.”); see also Leon B. Greenfield, Afterword: Lorain
Journal and the Antitrust Legacy of Robert Bork, 79 ANTITRUST L.J. 1047, 1064
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in Google alleges analogous acts of monopolization.?” The DOJ’s
complaint even accuses Google of following Microsoft’s “play-
book” in its contracting practices.?®

In the pages that follow, we mine Microsoft for lessons that
might inform the decisions in Google. We argue, most generally,
that Microsoft demonstrates the importance of judicial humility in
assessing novel commercial practices in industry settings not yet
well understood. Hubris in antitrust courts and enforcers has been a
chronic problem when industries characterized by rapid technologi-
cal progress are under scrutiny.”” When Microsoft was litigated, the
economics of multi-sided industries was in its infancy.*® The risk
that aggressive antitrust intervention, especially various forms of
structural relief, would do more harm than good was high. The ap-
pellate court generally recognized its institutional limitations.?' Its

(2014) (describing Bork’s advocacy for Netscape and how Microsoft went beyond
Lorain Journal).

27 Amended Complaint § 11, at 6, United States v. Google LLC, No. 1:20-cv-
03010 (D.D.C. Jan. 15, 2021).

28 Jd. Google cites Microsoft twenty-eight times in its summary judgment
brief. See Google Summary Judgment Memorandum, supra note 4, at 1-3, 23, 24,
26,27, 29, 34, 38, 40, 42, 44, 45, 48, 49.

2 See John E. Lopatka, United States v. IBM: A Monument to Arrogance, 68
ANTITRUST L.J. 145, 162 (2000). The United States sued IBM, the tech colossus
of its day, in 1969. After a trial spread over nearly seven years, during which time
the case had become obsolete, it dropped the case. See id. at 145. “[A]bove all,
the case reflected an arrogance toward the market, a conviction that antitrust in-
stitutions are fully capable of improving on market outcomes wherever imperfec-
tions can be alleged. An appropriate respect for the market, or equivalently a
healthy distrust of the capacity of antitrust, has proven elusive.” /d. at 146.

30" Indeed, the rigorous economic study of two-sided businesses began in ear-
nest in 2000, with the pre-publication circulation of Jean-Charles Rochet & Jean
Tirole, Platform Competition in Two-Sided Markets, 1 J. EUR. ECON. ASS’N 990,
990 (2003). See also Richard Schmalensee, An Instant Classic: Rochet & Tirole,
Platform Competition in Two-Sided Markets, 10 COMPETITION POL’Y INT’L 175,
175 (2014).

31 See United States v. Microsoft Corp., 253 F.3d 34, 49 (D.C. Cir. 2001) (en
banc) (explaining why there are “enormous practical difficulties for courts con-
sidering the appropriate measure of relief in equitable enforcement actions . . . .”).
The original district judge, Thomas Penfield Jackson, was less cognizant of the
limits of judicial competence. See id. (“[W]e find the District Court’s refusal in
the present case to hold an evidentiary hearing on remedies—to update and flesh
out the available information before seriously entertaining the possibility of dra-
matic structural relief—. . . problematic.”). Judge Jackson showed hubris not only
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approach—and the litigation experience following the decision—
can teach the Google courts and parties important lessons.

We examine the two cases within the framework of the elements
of the monopolization offense, each of which raises the issue of the
court’s institutional limitations. First, the defendant must possess
monopoly power, a condition that presupposes the definition of a
relevant market—an especially challenging undertaking in high-
tech platform markets.*? Second, the defendant must have engaged
in exclusionary conduct, or conduct that excludes rivals on some
basis other than efficiency.®® Third, the defendant’s monopoly
power and the exclusionary conduct must be causally linked.**
Stated otherwise, the defendant must possess monopoly power that
it would not have had but for the exclusionary conduct.> Once lia-
bility is established, a panoply of remedies is possible.*® The appro-
priate relief should be neither inadequate to restore competition and
prevent future harm, nor excessive in light of the monopolist’s effi-
ciencies it might preclude, and it should accomplish the remedial
objective at a justifiable administrative cost.

1. MARKET DEFINITION AND MONOPOLY POWER

A firm can raise prices and restrict output if it has monopoly
power,?” a condition that usually requires controlling a dominant

in ordering a dramatic restructuring of a successful firm, but also in predicting the
future course of a rapidly evolving market. See id. at 45 (explaining the district
court’s findings); United States v. Microsoft Corp., 87 F. Supp. 2d 30, 46 (D.D.C.
2000) (“Internet Explorer’s share of browser usage has already risen above fifty
percent, will exceed sixty percent by January 2001, and the trend continues una-
bated.”). He anticipated that Internet Explorer would dominate the browser mar-
ket. See id. at 46.

32 See Microsoft, 253 F.3d at 51.

3 Id. at 58.

3 1d. at79.

3 Seeid.

36 See Deborah Platt Majoras, Antitrust Remedies in the United States: Ad-
hering to Sound Principles in a Multi-faceted Scheme, U.S. DEP’T OF JUST. (Oct.
4, 2022), https://www .justice.gov/atr/speech/antitrust-remedies-united-states-ad-
hering-sound-principles-multi-faceted-scheme (“[P]articularly in today’s econ-
omy, . .. the Division must be flexible and creative in devising remedies.”).

37 See Ball Mem’l Hosp., Inc. v. Mut. Hosp. Ins., Inc., 784 F.2d 1325, 1335
(7th Cir. 1986) (defining market power as ‘‘the ability to cut back the market’s
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share of a relevant market—the goods or services that are reasonably
substitutable either in consumption or production, and sheltered by
entry barriers.® Under American antitrust law, neither the posses-
sion nor the exercise of monopoly power is unlawful in itself,* be-
cause firms often achieve and maintain a degree of monopoly power
by innovation and other conduct that benefits consumers, especially
in platform markets.** Consequently, a firm can pursue monopoly
power by lawful means and benefit from any monopoly profits it
gains in the process—even if the resulting market structure looks
allocatively inefficient by comparison to a hypothetical perfectly
competitive market.*!

In this Part, we describe Microsoft’s approach to the most im-
portant issues of market definition the case raised, then describe the
DOJ’s allegations on the corresponding issues in Google. We then

total output and so raise price”). A monopolist can also injure consumers by re-
ducing quality. See Michael Mussa & Sherwin Rosen, Monopoly and Product
Quality, 18 J. ECON. THEORY 301, 301 (1978) (demonstrating that, under reason-
able assumptions, “the monopolist almost always reduces the quality sold to any
customer compared with what would be purchased under competition”). Conceiv-
ably, a monopolist could have reduced incentives to innovate, which might result
in eventual consumer injury. See U.S. DEP’T OF JUST. & FED. TRADE COMM’N,
HORIZONTAL MERGER GUIDELINES 2 (2010). But in the short run, the principal
effects of an exercise of monopoly power are likely to be higher prices and lower
output, and the analysis of monopoly power can best be conducted by focusing on
them.

38 See Microsoft, 253 F.3d at 51 (“[M]onopoly power may be inferred from a
firm’s possession of a dominant share of a relevant market that is protected by
entry barriers.”).

3 See, e.g., Pac. Bell Tel. Co. v. LinkLine Commc’ns, Inc. 555 U.S. 438,
447-48 (2009) (“Simply possessing monopoly power and charging monopoly
prices does not violate § 2 . . . .”); Microsoft, 253 F.3d at 51 (noting that “merely
possessing monopoly power is not itself an antitrust violation” and reviewing the
district court’s conclusion that Microsoft “maintain[ed] its monopoly” through
exclusionary conduct) (citation omitted).

40 See Copperweld Corp. v. Indep. Tube Corp., 467 U.S. 752, 767 (1984)
(explaining that “an efficient firm may capture unsatisfied customers from an in-
efficient rival,” and that this “is precisely the sort of competition that promotes
the consumer interests that the Sherman Act aims to foster™).

41 See Verizon Commc’ns, Inc. v. Law Offices of Curtis V. Trinko, LLP, 540
U.S. 398, 407 (2004) (“The mere possession of monopoly power, and the con-
comitant charging of monopoly prices, is not only not unlawful; it is an important
element of the free-market system.”).
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analyze potential resolution of Google in light of the experience in
Microsoft.

A. Microsoft

1. OPERATING SYSTEMS AND MIDDLEWARE

The D.C. Circuit found Microsoft had gained control of nearly
all of a market defined as “the licensing of all Intel-compatible com-
puter operating systems,” a market that included versions of Win-
dows and little else.*? The definition excluded, for example, operat-
ing systems for “information appliances” like the handheld devices
of that era, and Apple’s operating system, the Mac OS.* It also,
paradoxically, excluded “middleware,” the category that included
Netscape’s browser and Sun’s Java technologies, the very targets of
Microsoft’s monopolistic conduct.*

Excluding operating systems for information appliances made
sense back then, because the devices—Iike the Nokia cell phone or
128-bit game consoles—had such limited functionality that they had
little effect on demand for PCs and thus for Windows.* Excluding
the Mac OS made less sense.*® The district court took the govern-
ment’s suggestion of defining the market by reference to the hard-
ware on which operating systems, which were hardware-specific,
ran: if a single firm controlled the licensing of all operating systems
that ran on particular hardware, that firm could set the price of a
license at a supra-competitive level.*’ That meant nearly all comput-
ers with Intel processors—descendants of the IBM PC, for which
Microsoft had developed Windows and its predecessor, MS-DOS—

42 Microsoft, 253 F.3d at 51-52.

8 Id at52.

4 Id. at 53-54 (rejecting Microsoft’s argument that it is ““contradict[ory]’ to
define the relevant market to exclude the ‘very competitive threats that gave rise’
to the action”).

45 See PAGE & LOPATKA, supra note 17, at 100 (“One could imagine defining
a relevant antitrust market narrowly to include only Windows, on the ground that
its substantial advantage in the number of applications supported renders every
other operating system incapable of constraining Microsoft’s power.”).

46 See id. at 102 (explaining “[s]omething [was] missing from the court’s
analysis” in gauging the quality of operating systems).

47 See United States v. Microsoft Corp., 84 F. Supp. 2d 9, 14 (D.D.C. 1999).
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held a license from Microsoft.*® The court found the few non-Win-
dows operating systems, free or not, that could run on Intel machines
had only a trivial share of the market.*’

But the fact that Apple computers at that time used a Motorola
instead of an Intel microprocessor (the dividing line between “Intel-
compatible” and other systems) probably did not impair the Mac’s
competition with the Windows PC for consumers’ dollars.>® The dis-
trict court emphasized that Apple computers were more expensive
than comparable Intel-compatible PCs and ran relatively fewer ap-
plications,’! but differences like these are not usually enough to
place products in separate markets.’?> Perhaps still uncomfortable
with its classification, the court hedged by finding that Microsoft
would have had monopoly power even if the market included Ap-
ple’s operating system.>® Although Microsoft argued that Mac OS
should have been included in the market, it did not challenge the

4 See id; see also Michael J. Miller, The Rise of DOS: How Microsoft Got
the IBM  PC oS Contract, PCMAG (Aug. 12, 2021),
https://www.pcmag.com/news/the-rise-of-dos-how-microsoft-got-the-ibm-pc-
os-contract.

¥ See Microsoft Corp., 87 F. Supp. 2d at 36 (“Microsoft's share of the world-
wide market for Intel-compatible PC operating systems currently exceeds ninety-
five percent. . . .”).

0 Mehak, 4 Brief History of Mac Processors: Motorola 68K to ARM,
IGEEKSBLOG (Apr. 13, 2022), https://www.igeeksblog.com/mac-processors-his-
tory/.

St See Microsoft Corp., 84 F. Supp. 2d at 15 (Finding of Fact q 21); see also
United States v. Microsoft Corp., 253 F.3d 34, 52 (D.C. Cir. 2001) (en banc) (not-
ing “[t]he District Court found that consumers would not switch from Windows
to Mac OS in response to a substantial price increase because of the costs of ac-
quiring the new hardware needed to run Mac OS (an Apple computer and periph-
erals) and compatible software applications, as well as because of the effort in-
volved in learning the new system and transferring files to its format”)).

32 See, e.g., Murrow Furniture Galleries, Inc. v. Thomasville Furniture Indus.,
Inc., 889 F.2d 524, 528 (4th Cir. 1989) (finding the market included higher and
lower quality furniture; “consumers are willing to make tradeoffs on some of the
very factors the [plaintiffs] attempt to use to define their market”).

3 Microsoft Corp., 84 F. Supp 2d at 19 (“Even if Apple’s Mac OS were in-
cluded in the relevant market, Microsoft’s share would still stand well above
eighty percent.”).
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district court’s findings of fact on these issues, and the court of ap-
peals, therefore, did not disturb the lower court’s conclusions on
market definition.>*

The D.C. Circuit also affirmed the finding that middleware was
not yet in the same market as Windows, because, by exposing far
fewer Application Programming Interfaces (“APIs”), it did not then,
and would not in the near future, have functionality comparable to a
platform.>® The court did find, however, that Navigator and Java
were “nascent” threats, so exclusionary conduct aimed at them could
violate Section 2.°° Bill Gates himself had said in 1995, in his fa-
mous “Internet Tidal Wave” memorandum, that he feared Navigator
had the potential to challenge the Windows monopoly.’” Interest-
ingly, as we explain below, the court of appeals also found the gov-
ernment had failed to define a browser market, so Microsoft could
not have attempted to monopolize it.’® That holding apparently did
not undermine the finding that middleware was a nascent threat to
Windows in the OS market.>

2. NETWORK EFFECTS AND ECONOMIES OF SCALE IN SUPPLY

Microsoft attributed the company’s monopoly power primarily
to network effects, or what the court called “the applications barrier
to entry.”*’ Consumers prefer to buy computers with “operating sys-
tems for which a large number of applications have already been

3 See Microsoft Corp., 253 F.3d at 52 (noting Microsoft’s argument that
“MacOS should have been included in the relevant market” but dismissing it be-
cause “the company fails to challenge the District Court’s factual findings, or to
argue that these findings do not support the court’s conclusions”).

55 Id. at54.

% Id.

57 See Microsoft Corp., 84 F. Supp. 2d at 29, 43; Letter from Bill Gates,
Founder, Microsoft Corp., to Executive Staff (May 26, 1995), https://www .jus-
tice.gov/sites/default/files/atr/legacy/2006/03/03/20.pdf (“A new competitor
‘born’ on the Internet is Netscape. Their browser is dominant, with 70% usage
share, allowing them to determine which network extensions will catch on. They
are pursuing a multi-platform strategy where they move the key API into the client
to commoditize the underlying operating system.”).

8 See Microsoft, 253 F.3d at 81-82.

3 Id. at 54.

60 Jd. at 55.



332 UNIVERSITY OF MIAMI LAW REVIEW [Vol. 77:319

written,” and developers prefer to write programs to run on “operat-
ing systems that already have a substantial consumer base.”! This
“‘chicken and egg’ situation,” the court said, “ensures that applica-
tions will continue to be written for the already dominant Windows,
which in turn ensures that consumers will continue to prefer it over
other operating systems.”®* Established platform rivals like Apple
and nascent ones like middleware, the court reasoned, must offer
users distinctive benefits that overcome these preferences in order
to challenge Windows’ dominance.®®

Indirect network effects are economies of scale in demand.®* But
maintaining intellectual property with the scale and complexity of
the source code for Windows also involves economies of scale in
production.®> Developing Windows and its successive versions re-
quires Microsoft to incur high fixed costs, but nearly zero marginal
costs of production and distribution at high levels of output.®® New
competitors must also incur those costs. Whether these kinds of

81 Id. at 55. See also Microsofi Corp., 84 F. Supp. 2d at 18.

82 Microsoft, 253 F.3d at 55.

8 Id. at 55-56.

% See David S. Evans, The Antitrust Economics of Multi-Sided Platform
Markets, 20 YALE J. ON REG. 325, 354 (2003). In Microsoft the effects are indirect
because each side of the OS platform benefits by increasing participants on the
other side. See Herbert Hovenkamp, Antitrust and Platform Monopoly, 130 YALE
L.J. 1952, 1993 (2021) (“A direct network effect occurs when a network becomes
more valuable as the number of users or volume of usage on a single side in-
creases, as in the example of the telephone. By contrast, an ‘indirect’ network
effect refers to the added value on one side of the platform from increased partic-
ipation or usage on the other side of the platform.”).

85 See Microsoft Corp., 84 F. Supp. 2d at 20. See generally Evans, supra note
64, at 362-63.

%  See Microsoft Corp., 84 F. Supp. 2d at 20.
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scale economies are true entry barriers is the subject of an old de-
bate.®” Although the district court in Microsoft found scale econo-
mies for Windows gave Microsoft a competitive advantage,®® it did
not rely on the finding in the conclusions of law,% and the court of
appeals did not mention it.”°

3. ZERO-PRICE MARKETS

If a firm gives a product or service away instead of selling it, the
point of market definition becomes more elusive.”! With a price of
zero, a monopolist cannot profit by restricting output and raising
prices.”? The fact that Microsoft gave its browser away both before
and after the alleged restraint also made the government’s task of
defining a browser market more complex. Economists usually de-
fine a market by examining the cross-elasticity of demand between
the defendant’s product and the next best substitute.”> When cross-
elasticity of demand for two goods is low, an increase in price of
one of the products will not increase demand for the other good very
much, so the goods would likely be in separate markets; in that case,

7 See Herbert Hovenkamp & Fiona Scott Morton, Framing the Chicago

School of Antirust Analysis, 168 U. PA. L. REV. 1843, 1861-63 (2020); John J.
Siegfried & Laurie Beth Evans, Empirical Studies of Entry and Exit: A Survey of
the Evidence, 9 REV. INDUS. ORG. 121, 130, 134-135 (1994); Gregory J. Werden,
Network Effects and Conditions of Entry: Lessons from the Microsoft Case, 69
ANTITRUST L.J. 87, 100-102 (2001); Harold Demsetz, Barriers to Entry, 72 AM.
ECON. REV. 47, 47-48 (1982) (finding that economies of scale are an entry barrier
for Bain, but not for Stigler “so long as entrants have access to the same cost
function”); Richard Schmalensee, Economies of Scale and Barriers to Entry, 89
J. PoL. ECON. 1228, 1228-29 (1981).

8 See Microsoft Corp., 84 F. Supp. 2d at 20.

8 See United States v. Microsoft Corp., 87 F. Supp. 2d 30, 54-55 (D.D.C.
2000).

70 See generally United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir.
2001) (en banc).

71 John M. Newman, Antitrust in Zero-Price Markets: Foundations, 164 U.
PA. L. REV. 149, 197 (2015) [hereinafter Antitrust in Zero-Price Markets] (dis-
cussing how the “touchstone” of modern market definition is whether a company
can profitably increase price, but that such standard “is (at least in part) facially
inapplicable to a market featuring zero prices”).

2 Seeid.

73 See CFI Team, Cross-Price Elasticity, CORP. FIN. INST. (Dec. 1, 2022),
https://corporatefinanceinstitute.com/resources/economics/cross-price-elastic-

ity.
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the defendant would be able to profitably charge a price above mar-
ginal cost.”* But when a product is free, the ordinary product-defi-
nition methodology does not apply.”> And, perhaps in part for this
reason, the DOJ never tried to prove the existence of a browser mar-
ket,’® despite middleware’s centrality to its theory of liability.”” The
government had not, for example, proven the precise functions
browsers perform, the lack of available substitutes, or the existence
of entry barriers.”®

Microsoft’s free distribution of its browser was also significant
in the evaluation of competitive effects.”” The appellate court held
reinforcing the applications barrier to entry by giving products away
was not illegally exclusionary, because the benefit to consumers
trumped any harm to rivals.*

B. Google

The DOJ alleges Google has monopolies in markets for search
services, search advertising, and general search text advertising in
the United States.®! The markets are closely related, because com-

" Seeid.

75 See id. (showing that defining a market by examining the cross-elasticity
of demand equation requires the products to have prices).

76 See United States v. Microsoft Corp., 253 F.3d 34, 81 (D.C. Cir. 2001) (en
banc).

T Seeid. at 53.

8 Id. at 81-82.

7 See id. at 67-68 (discussing whether Microsoft’s licensing of Internet Ex-
plorer (“IE”) to Internet Access Providers (“IAPS”) for free violated the Sherman
Act).

80 See id. at 68 (“[T]he antitrust laws do not condemn even a monopolist for
offering its product at an attractive price, and we therefore have no warrant to
condemn Microsoft for offering either IE or the IEAK free of charge or even at a
negative price.”). The appellate court held providing Independent Software Ven-
dors (“ISVs”) with free technical support and other offerings as an inducement to
use the Windows-specific version of Java was lawful, as was proving promotional
materials, rebates, and a useful software package (the IE Access Kit) to [APs free
to persuade them to use Internet Explorer. Id. at 75, 67—68. See also Atlantic Rich-
field Co. v. USA Petroleum Co., 495 U.S. 328, 340 (1990) (“Low prices benefit
consumers regardless of how those prices are set, and so long as they are above
predatory levels, they do not threaten competition.”).

81 Amended Complaint, supra note 27, 99 92, 107-109, at 29, 34-35. In its
brief in support of summary judgment, Google does not address market definition.
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petition in the search market is not driven by a typical price mecha-
nism, but instead by gathering consumer information that, in turn,
generates profit when the search firm sells advertising space on the
search results page.®? One might plausibly describe search and ad-
vertising with search as part of the same two-sided platform market;
that would be closer to Microsoft’s characterization of the OS as a
single market. But the DOJ has chosen to isolate each side (or sub-
market) of that market for analysis of its claims.

1. SEARCH SERVICES

The DOJ alleges that general search is a product with no good
substitutes, and that Google has a monopoly of the market.** But
Google does not extract the familiar monopoly overcharge from
search users, because it sets the price (in dollars) of search services
at zero.® Nevertheless, the DOJ alleges, consumers still pay a price

Instead, it asserts that the court need not define a market and decide whether
Google possesses monopoly power in it to award summary judgment “because
the challenged contracts do not comprise ‘exclusionary conduct’ and did not cause
‘the requisite anticompetitive effect,’” citing Microsoft. Google Summary Judg-
ment Memorandum, supra note 4, at 1.

82 See Amended Complaint, supra note 27, 49 92-110, at 29-35.

8 Seeid. 19 92-106, at 29-34; cf. Kinderstart.com LLC v. Google, Inc., No.
06-2057, 2006 WL 3246596, at *9 (N.D. Cal. July 3, 2006) (“Kinderstart alleges
monopolization of three markets: the Website Ranking Market, the Search Ad
Market, and the Search Engine Market.”).

8 See Amended Complaint, supra note 27, § 89-96, at 28-31.

8 Id 925, at 10 (discussing how Google, like most general search engines,
does not “charge a cash price to consumers™).
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by providing “personal information®® and attention®” in exchange for
search results,” which Google “monetizes” by “selling ads.”® The
personal information Google gathers from its search users has value
to advertisers, because it can suggest possible interest in purchasing
products or services.® Even the DuckDuckGo engine, which does

8 Jd. The DOJ here echoes John Newman:

[TInformation can also be surrendered (i.e., paid) by customers
in exchange for the object sought. What the antitrust enterprise
has failed to recognize is that information costs may be market-
signaling. Along with attention costs, discussed below, infor-
mation costs are one of the primary media of exchange that un-
derlie sustainable business models featuring products offered at
Zero prices.

Customers frequently surrender information as payment in ex-
change for access to zero-price products like webmail, search,
social networking, and creative-content services. This personal
information serves as a form of currency, taking the place of
money. As FTC Chairwoman Edith Ramirez observed, “To-
day’s currency is data.” As do exchanged monetary costs in
positive-price markets, information costs represent a cost to
customers and also to the media of exchange allowing the trans-
action to occur.

Firms facilitate voluntary information disclosure by providing
incentives to customers. Where the benefits offered exceed the
total costs to the customer—including the costs of surrendering
the information sought—a rational customer will surrender the
requested information. A majority of respondents to a 2014 sur-
vey stated that they were “willing to share some information
about themselves with companies in order to use online services
for free.” Marketplace behavior bears out this survey research:
“[M]ost consumers have shown that they are willing to release
personal information if they can profit by doing so.”
Antitrust in Zero-Price Markets, supra note 71, at 166—67.

87 Amended Complaint, supra note 27, 9 25, at 10. The reference to “atten-
tion” to search results refers to users’ eyeballs that justify sale of ads with the
search results. See Antitrust in Zero-Price Markets, supra note 71, at 170-72 (de-
scribing “attention costs” paid by users who give up their time to avoid paying a
price for services).

88 Amended Complaint, supra note 27, 9 25, at 10.

8 Antitrust in Zero-Price Markets, supra note 71, at 166.
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not track or store personal search information or sell it to third par-
ties,”® makes its profit by selling advertising space related to a user’s
specific search query.’!

Search engines thus provide results users want in order to get
users’ attention; when users “pay’ attention to organic search results
returned by its search engine, Google can make money by selling
related advertising space above and below the organic search results
to internet businesses who want to market their products to Google’s
search users.”> Google also pays independent search engine distrib-
utors, like Apple, to use Google as the default search provider in
their “access points” at which users can enter search queries.”® Dis-
tributors in effect pay a (very) negative price for Google’s search
engine; in return, Google gets wider distribution of its product and
the consequent increase in search user’s information it can harvest
and sell.”

Advertisers are willing to pay Google for space in ranked search
results to the extent their ads predictably lead users to buy their prod-
ucts.” Google determines which advertisers’ ads appear by auctions
of keywords in which algorithms choose winners based on both each
advertiser’s bid and a variety of factors that point to the likelihood
users will click on the link and later buy from that advertiser.”® The
maximum an advertiser is willing to pay for an ad based on a key-
word depends on the advertiser’s estimate of the number of users
searching the relevant keyword who would click on its ad (the action

% See DUCKDUCKGO, https://duckduckgo.com (last visited Nov. 14, 2022)
(“Our privacy policy is simple: we don’t collect or share any of your personal
information.”).

o See id. (“We make our money from private ads on our search engine. On
other search engines, ads are based on profiles compiled about you using your
personal information like search, browsing, and purchase history. Since we don’t
collect that information, search ads on DuckDuckGo are based on the search re-
sults page you are viewing, not on you as a person. For example, if you search for
cars, we’ll show you ads about cars.”).

2 Amended Complaint, supra note 27, § 31, at 1213 (showing how Google
can make money by selling specialized search ads above organic search results).

% Id 945, at 17.

% Seeid.

% Seeid. 934, at 13.

% Id 9921,27,at9, 10.
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that determines the advertiser’s obligation to pay) and the probabil-
ity those same users would then buy its products (the action that de-
termines the advertiser’s revenue).”’

The DOJ proposes to measure consumer injury using the same
methods.”® It alleges “Google’s conduct has harmed consumers by
reducing the quality of general search services (including dimen-
sions such as privacy, data protection, and use of consumer data),
lessening choice in general search services, and impeding innova-
tion.”® Thus, the DOJ claims that Google’s conduct imposes higher
attention and privacy costs on users, not that it results in a lower
quality of organic search results.!® Google has every incentive to
improve its search results in order to attract search users and thus to
increase advertising revenue.'®! The loss of privacy is the infor-
mation Google Search collects from users of its search service.!%?
Part of the price of using Google Search, in other words, is to lose
privacy to Google in its collection of personal data, which in turn
informs its sale of search advertising, one of the two other markets
the DOJ alleges.'” Google is able to do this, the DOJ explains, be-
cause it pays distributors to make Google the default search engine
in their search access points.!%

Users appear to vary in how much they subjectively pay for their
loss of privacy.!® Some may not care about the information Google

97 See Choose a Bid Amount that Works for You, GOOGLE ADS HELP,
https://support.google.com/google-ads/answer/24711847hl=en (last visited Nov.
15, 2022) (asking users to “[c]hoose a bid amount that works for you™).

% Amended Complaint, supra note 27, § 167, at 53.

2 Id.

100 See id.

101 See Megan Graham & Jennifer Elias, How Google’s $150 Billion Adver-
tising  Business  Works, CNBC (Oct. 13, 2021, 12:52 PM),
https://www.cnbe.com/2021/05/18/how-does-google-make-money-advertising-
business-breakdown-.html (noting that although Google accounts for the majority
of U.S. search ad revenue, Amazon is steadily eroding Google’s market share).

102 See Antitrust in Zero-Price Markets, supra note 71, at 167 (characterizing
surrendered personal information as payment for using online search).

103 Id. at 166-67.

104 Amended Complaint, supra note 27, § 45, at 17.

105 See Lee Rainie & Maeve Duggan, Privacy and Information Sharing, PEW
RscH. CtrR. (Jan. 14, 2016), https://www.pewresearch.org/inter-
net/2016/01/14/privacy-and-information-sharing/.
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collects about them; some might even want Google to collect infor-
mation to help advertisers target their interests.!®® Advertising can
benefit consumers in several ways, and targeted online advertising
can do them all more cheaply.!’” Most users do not take the few
simple steps to limit Google’s tracking, indicating they have at most
only a weak preference for privacy. Nevertheless, the success of
DuckDuckGo, which markets itself as a search engine that does not
track its users, suggests at least some marginal search consumers
(roughly two percent) are willing to give up the arguably superior
quality of Google’s search results in order to protect their online pri-
vacy more fully.!%®

2. SEARCH ADVERTISING AND SEARCH TEXT ADVERTISING

The DOIJ alleges—and Google, of course, denies—there are
markets for general search advertising and for general search zext
advertising, both of which appear in search results of general search
engines.'?” The larger search advertising market contains the smaller
text advertising market as well as specialized (or “vertical”) search

106 See Derek Rodenhausen, Consumers Want Privacy. Marketers Can De-

liver, BCG (Jan. 21, 2022), https://mkt-bcg-com-public-pdfs.s3.amazo-
naws.com/prod/consumers-want-data-privacy-and-marketers-can-deliver.pdf
(showing survey that found that two thirds of consumers want personalized ads
and one quarter are neutral about sharing personal data).

107 See Avi Goldfarb, What is Different About Online Advertising?, 44 REV.
INDUS. ORG. 115, 115-16 (2014) (arguing online advertising, like other forms,
“can be informative, reducing the cost of information acquisition by consumers”
or “it can be complementary to the advertised product, increasing the consumption
value of the product without altering underlying preferences” but differs from of-
fline advertising in that the online context greatly reduces the costs of targeting
the ads).

108 See Search Engine Market Share United States of America, STATCOUNTER
https://gs.statcounter.com/search-engine-market-share/all/united-states-of-amer-
ica (last visited Nov. 15, 2022).

109 See Amended Complaint, supra note 27, 99 97, 101, at 31, 32-33; Defend-
ant Google’s Answer & Affirmative Defenses to Plaintiff’s Amended Complaint
94 97, 101, at 25, 26, United States v. Google LLC, No. 1:20-cv-03010 (D.D.C.
Jan. 29, 2021), ECF No. 103 [hereinafter Answer and Affirmative Defenses]. Re-
call that Google does not address market definition in its summary judgment brief,
arguing the court need not consider the issue in granting summary judgment. See
Google Summary Judgment Memorandum, supra note 4, at 1.
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advertising in search results returned by specialized search provid-
ers like Amazon and Yelp, which focus on limited domains.'!
These providers are sometimes called vertical search engines.!!! An
electric bicycle producer, for example, might buy advertising on
Google Search, Amazon, or Yelp, finding them largely interchange-
able. The complaint alleges search advertising’s distinctive ability
to target consumers with a revealed interest in products and services
justifies treating that subset of all advertising as a separate market
over which Google has a seventy percent market share, and at-
tendant market power.'!?

The DOJ alleges advertisers “typically refer” to a “purchase fun-
nel” that purports to show search advertising is extraordinarily ef-
fective because of the search user’s state of mind.!!* A purchase, or
buying, funnel is a well-known marketing model, though some
scholars doubt it accurately represents the online purchase pro-
cess.'* Even within the purchase funnel paradigm, search advertis-
ing may have good substitutes.'!> The market reality might be, for
example, that advertisers are willing to substitute between search
advertising and targeted display advertising on some other plat-
forms, such as social media, or in other modes entirely.!'®

DOJ quotes a Google economist as suggesting “‘search ads help
satisty demand’ while ‘brand advertising helps to create demand,’
and ‘[d]isplay and search advertising are complementary tools, not

110 See Amended Complaint, supra note 27, § 97, at 31. In general, plaintiffs

in monopolization cases want to define a market as narrowly as possible, which
results in the defendant possessing the largest market share. If the broader market
were found insufficiently defined or if Google lacked monopoly power in that
market, the DOJ might still succeed in defining the narrower general search text
advertising market.

"L See Andrew Bocskocsky, The Rise of Vertical Search Engines, SEARCH
ENGINE WATCH (Nov. 13, 2020), https://www.searchen-
ginewatch.com/2020/11/13/the-rise-of-vertical-search-engines/.

12 Amended Complaint, supra note 27, 9 108, at 35.

13 Jd 928, at11.

114 See Bernard J. Jansen & Simone Schuster, Bidding on the Buying Funnel
for Sponsored Search and Keyword Advertising, 12 J. ELEC. COM. RSCH. 1, 1-3,
12-14 (2011).

115 See Geoffrey A. Manne & Joshua D. Wright, Google and the Limits of
Antitrust: The Case Against the Case Against Google, 34 HARV. J. L. & PUB.
PoL’y 171, 196 (2011).

16 See id. at 196-97.
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competing ones.’”!!” But all advertising—especially all targeted ad-
vertising—can both create and satisfy demand.!'® A consumer may,
for example, be dissatisfied with her old phone and rely on maga-
zine, television, social media, and search advertising both to decide
she needs a new phone and to make her choice. Nevertheless, it may
well be search advertising more often satisfies demand, because it
provides information related to questions the user is asking, includ-
ing questions about goods or services the user is interested in or al-
ready wants.!!” In any event, search advertising cannot be defined
as an antitrust market without econometric proof.!'?°

C. Microsoft’s Lessons on Market Definition

As a starting point for evaluating the likely competitive effects
of the defendant’s actions, market definition identifies the competi-
tors that constrain them.'?! In two-sided industries, those competi-
tors may be existing two-sided platforms that operate in the same
sides as the defendant, but also other two-sided, one-sided, and in-
cipient platforms.'?> In Microsoft, the courts defined the relevant
market narrowly as the licensing of operating systems for Intel-com-
patible computers.'?* Although the court did not use the term “two-
sided market,” its analysis, in substance, treated the OS market as

17 Amended Complaint, supra note 27, 9 99, at 32.

118 See Daniel Wade, Does Marketing Create or Satisfy Needs?,
SPARROWBOOST (Jul. 28, 2022), https://www.sparrowboost.com/article/does-
marketing-create-or-satisfy-needs.

119 See Jansen & Schuster, supra note 114, at 7 (explaining that a research type
of search contains product specifics and that it is one of the more common type
of queries).

120 See United States v. Microsoft Corp., 253 F.3d 34, 51-52 (D.C. Cir. 2001)
(en banc) (discussing how evidence must indicate that a firm has monopoly power
in a relevant market). Under the federal enforcement agencies’ search guidelines,
that would involve either a SSNIP test or direct proof, based on Google’s ability
to charge a price above its cost . See U.S. DEP’T OF JUST. & FED. TRADE COMM’N,
supra note 37, at 10.

121 See David S. Evans & Michael Noel, Defining Antitrust Markets When
Firms Operate Two-Sided Platforms, 2005 CoLUM. Bus. L. REV. 667, 696-97
(2005) (“[Clommon approaches to market definition label a product as either in
the market (and therefore a constraint) or outside the market (and therefore not a
constraint).”).

122 See id. at 697.

122 Microsoft, 253 F.3d at 54.
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two-sided, selling licenses to OEMs to install the Windows software
on one side of the market, and providing the APIs and other support
to applications developers on the other side.!*

The key point is the court conceived of the OS platform market
as a whole, with related competitive effects and strong network ef-
fects on both sides.!?* Partly for that reason, the court excluded mid-
dleware from the market because it exposed too few APIs to be an
effective competitor on the applications side.!*¢ In Google, however,
the DOJ alleges separate markets on the opposite sides of the search
platform, one for search services and two for search advertising.'?’

Google pays “distributors,” like Apple, to list Google as the de-
fault search engine through all of the distributor’s access points.'?®
Google uses the information gathered from users to drive its sales of
advertising space in its search results.'?’ The implication of the gov-
ernment’s allegation is that Google is not (or is not alleged to be) a
platform in a two-sided market, but a technological intermediary
functioning in multiple one-sided markets, selling search services to
one group of customers and advertising space to another group of
customers.!* Is the difference from Microsoft justified? We con-
sider features of the markets in the two cases as possible explana-
tions for the differences: the presence of zero pricing, network ef-
fects, and the alleged acts of monopolization.

1. ZERO PRICING

Google and nearly all other search providers charge their users
a dollar price of zero for search services.!?! If that meant search ser-
vices were “free” in the usual sense, then Microsoft’s recognition
that free distribution of IE was procompetitive (and its holding that
the DOJ had failed to prove a browser market) would undercut the

124 See id. at 60.

125 See id.

126 See id. at 53-54.

127 Amended Complaint, supra note 27, § 1, at 3 (“Google has used anticom-
petitive tactics to maintain and extend its monopolies in the markets for general
search services, search advertising, and general search text advertising.”).

128 Seeid. 4, at 4.

129 See id. 425, at 10.

130 See id. 4 104-05, at 33-34.

BUId 925, at 10.
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DOJ’s allegation that search services is a relevant market.'*? But the
DOJ alleges search users do pay in the form of the attention to search
results and the personal information they disclose by their search
queries.'*? If these are real costs and Google has monopoly power,
Google could charge search users a supra-competitive “price” by
imposing higher attention and privacy costs.!3*

But imposing these costs on search users only generates revenue
by allowing search providers to sell advertising in a different market
at a price that is a function of the information gathered from users’
search patterns.'* On the search side of the platform, viewed sepa-
rately, attention and privacy costs are simply costs to users, not rev-
enue to Google; the only price, in the usual sense of average reve-
nue, is on the advertising side, for ads that appear in the search re-
sults on the search side.!*® The DOJ alleges all of Google’s signifi-
cant competitors are other advertising-supported search services,
which are also two-sided search platforms. '3’

132 See id. 4 88, at 28.

133 Id. 925, at 10.

134 See John M. Newman, Antitrust in Digital Markets, 72 VAND. L. REV.
1497, 1545 (2019), who observes:

Consumers do incur costs to acquire “free” products. There is
no principled reason to believe these costs are uniformly lower
than analogous costs in other markets. Why would zero-price
transactions—the result of bilateral agreements whereby both
parties surrender something of value—necessarily create any
more consumer surplus than transactions involving positive
prices? The bare fact that many digital-product suppliers em-
ploy business strategies that involve extracting data and atten-
tion instead of fiat currency does not represent an obvious ben-
efit to consumer welfare. And the ability to offer a zero-price
product does not necessarily represent an efficiency.

135 See id.

136 Amended Complaint, supra note 27,99 7, 13, at 5, 7.

137 See id. 997, at 31-32. The DOJ does allege one rival only sells search
services to subscribers. See id. 9§ 9, at 5. The reference is apparently to Neeva,
which is a search engine launched in June 2021 that offers a free basic member-
ship and a premium membership for about five dollars per month or fifty dollars
per year. See NEEVA, https://neeva.com/ (last visited Nov. 5, 2022); see also Jason
Cipriani, Private, Ad-Free Search, TIME (Nov. 10, 2021, 6:11 AM),
https://time.com/collection/best-inventions-2021/6112593/neeva/. Neeva’s mar-
ket share, however, is trivial. See Search Engine Market Share in 2022, OBERLO,
https://www.oberlo.com/statistics/search-engine-market-share (last visited Nov.
5,2022) (failing to attribute any search engine market share in the U.S. to Neeva).
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If search services and search advertising are interdependent in
this way, why treat them as separate markets?'*® In Microsoft, the
courts defined a two-sided OS market, even though Microsoft only
generated revenue on the OEM side of the market. Microsoft li-
censed Windows at a positive price to OEMs, but provided the Win-
dows APIs essentially free (or at a negative price) to app develop-
ers.!* Microsoft had reason to provide the APIs to developers for
free because the value of Windows to OEMs and to end users de-
pended largely on the number and quality of the applications that

133 In Ohio v. Am. Express Co., the Court wrote that two-sided transaction

platforms:

[Flacilitate a single, simultaneous transaction between partici-
pants. For credit cards, the network can sell its services only if
a merchant and cardholder both simultaneously choose to use
the network. Thus, whenever a credit-card network sells one
transaction’s worth of card-acceptance services to a merchant it
also must sell one transaction’s worth of card-payment services
to a cardholder. It cannot sell transaction services to either card-
holders or merchants individually . . .. To optimize sales, the
network must find the balance of pricing that encourages the
greatest number of matches between cardholders and mer-
chants.

Because they cannot make a sale unless both sides of the plat-

form simultaneously agree to use their services, two-sided

transaction platforms exhibit more pronounced indirect net-

work effects and interconnected pricing and demand. Transac-

tion platforms are thus better understood as “suppl[ying] only

one product”—transactions . ... In the credit-card market,

these transactions “are jointly consumed by a cardholder, who

uses the payment card to make a transaction, and a merchant,

who accepts the payment card as a method of payment . . ..”

Tellingly, credit cards determine their market share by measur-

ing the volume of transactions they have sold.
138 S. Ct. 2274, 2286 (2018) (citation omitted). Search and search advertising are
not transaction platforms, because there is not a one-to-one correspondence be-
tween searches and sales of search advertising. See Giacomo Luchetta, Is the
Google Platform a Two-Sided Market, 10 J. CoMmP. L. & ECON. 185, 185 (2014).
But the two platforms are similar, because advertising provides the revenue to
search providers for searches on their platform. See id. (arguing that the two sides
of the Google platform are vertically related because Google retails personal in-
formation gathered from search users to advertisers).

139 See United States v. Microsoft Corp., 253 F.3d 34, 67-68 (D.C. Cir. 2001)

(en banc).
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ran on Windows, as the existence of network effects, or the “appli-
cations barrier to entry,” indicates.'"*® Google similarly competes
with other search providers/advertising media providers, but it de-
rives revenue only from the advertisers.'*! Moreover, for both plat-
forms, the price the group producing revenue pays, in both cases, is
determined by the value that group derives from users on the other
side of the search platform.'*? So why did the DOJ not allege Google
competes in a two-sided market? One answer may be that the net-
work effects in the two cases are different.

2. NETWORK EFFECTS AND SCALE ECONOMIES

The Windows OS and Google’s search engine both rose to dom-
inance in part because of indirect network effects.'*> The “virtuous
cycle” of users seeking applications and developers seeking users
formed the applications barrier to entry that sheltered Windows and
helped it grow to dominate the OS market.!** In this dynamic, both
users and developers benefit from network effects.'*> But the same
virtuous cycle of reciprocal benefits is not present in search engines.

Search engines are two-sided platforms,'*® in which the larger
the number of search users, the greater the value that search engine

140 See id. at 55.

141 See Luchetta, supra note 138, at 194.

142 See id.

143 See Antitrust in Zero-Price Markets, supra note 71, at 166 (“In zero-price
markets, customer information . . . can be the source of indirect network external-
ities, which in turn can cause a market to tip in favor of a dominant firm.”).

14 See Microsoft, 253 F.3d at 55 (“[T]he ‘applications barrier to entry’—
stems from two characteristics of the software market: (1) most consumers prefer
operating systems for which a large number of applications