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The FTC’s consent decree with Nomi Technologies is remarkable for two things.
First is what it does not do, practically: empower consumers to opt'out of cell
phone tracking while shopping in retail stores. Perversely, the settlement may
make it Jess likely that consumers will be able to do so, or that they will even be
notified about in"store tracking. Second is what it does do legally: confirm that the
FTC has all'but abandoned the materiality requirement that lies at the heart of
the Deception Policy Statement.!

Our comments on this matter are embodied in the attached ICLE white paper, In
the Matter of Nomi, Technologies, Inc.: The Dark Side of the FTC’s Latest Feel'Good
Case (Appendix A). In general, we find troubling the FTC’s continuing use of the
so'called “common law of consent decrees” — building de facto regulation
through unadjudicated settlements, thus largely (if not entirely) avoiding external
judicial constraint upon its discretion to apply the requirements of deception and
unfairness without the appropriate analytical rigor required by judicial review. In
particular, we object to the quasi“precedential standards set by this settlement:
that privacy policies merit the presumption of materiality; that each sentence of a
privacy policy can merits the presumption of materiality, even taken in isolation
and regardless of the specific circumstances; and that that presumption is effec-
tively irrebuttable.!

Key Points Made in Our White Paper

Nomi Technologies offers retailers valuable information about their customers
obtained by tracking the MAC addresses broadcast by customers’ mobile phones
while they shop. This allows brick"and"mortar retail stores to do what websites
do all the time: tweak their configuration, pricing, purchasing and the like in re-
sponse to real"time analytics — instead of just eyeballing what works. !

While Nomi allowed anyone to opt“out of all its tracking via its website, the FTC
seized upon a promise made within Nomi’s privacy policy to provide an addi-
tional, in"store opt out. The FTC argued that Nomi'’s failure to make good on this
promise — and/or to notify customers of which stores used the technology —
made its privacy policy deceptive. Commissioner Wright dissented, noting that
the majority failed to consider evidence that showed that the promise was not
material, arguing that the inaccurate statement was not important enough to ac-
tually affect the behavior of customers who had in fact seen the promise because,
by definition, they could have opted'out on the website anyway. (The FTC did
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not bring a material omission case regarding customers who never saw the priva-
cy policy.) In addition, both Commissioners Wright’s and Ohlhausen’s dissents
argued that the FTC majority’s enforcement decision in Nomi amounted to pros-
ecutorial overreach, imposing an overly stringent standard of review without any
actual indication of consumer harm.!

The FTC’s deception authority is supposed to provide the agency with the au-
thority to remedy consumer harms not effectively handled by common law torts
and contracts — but was never intended to be a blank check. Prior to 1983, the
FTC had effectively treated a// misleading statements as deceptive, regardless of
materiality. The 1983 Deception Policy Statement does not require the FTC to
establish injury in each deception case, it does commit the agency to demonstrate
that:!

1. There is a representation, omission or practice that is likely to mislead the
consumer;!

2. A consumer’s interpretation of the representation, omission, or practice is
considered reasonable under the circumstances; and!

3. The misleading representation, omission, or practice is material (meaning
the inaccurate statement was important enough to actually affect consum-
ers’ behavior).!

The Deception Policy Statement preserves a presumption of materiality for cer-
tain types of claims, but commits the FTC to always “consider relevant and com-
petent evidence offered to rebut presumptions of materiality.” !

The Nomi majority failed to do exactly that in its analysis of the company’s
claims, as Commissioner Wright noted in his dissent:!

[TThe Commission failed to discharge its commitment to duly consider
relevant and competent evidence that squarely rebuts the presumption
that Nomi’s failure to implement an additional, retail'level opt out was
material to consumers. In other words, the Commission neglects to take
into account evidence demonstrating consumers would not “have chosen
differently” but for the allegedly deceptive representation.!

As we discuss in detail in the white paper, we believe that the Commission com-
mitted several additional legal errors in its application of the Deception Policy
Statement in Nomi, over and above its failure to adequately weigh evidence that
the sentence at issue was not material. !
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Specific Recommendations

Based on the legal and evidentiary infirmities we discuss, we urge the FTC to ei-
ther drop this case or else return to the drawing board to attempt to build what
appears to be the FTC’s “real” case: that Nomi’s failure to offer in"store transpar-
ency constituted a material omission. !

We are skeptical that such a case can be effectively mounted — and we suspect
that the majority brought the case it did in part because it agrees that such a case
would be (even) weaker than the one it did bring. If so, so be it. If the FTC be-
lieves that this case highlights a gap in its legal authority over failures to disclose
surreptitious data collection that may actually harm consumers, it should clearly
explain that gap in a report to Congress and ask for narrow statutory authority to
address the problem.!

Otherwise, more generally, the case highlights the need for FTC process reforms.
Most critically, the case is the most recent example of the increasingly common
“sleight of hand” behind the settlements that comprise the FTC’s “common law
of consent decrees.” Collectively, these settlements are taken to be (and are often
touted by some Commissioners as) an organic body of decisions on the merits of
deception and unfairness. But in fact they are nothing more than preliminary,
threshold analyses of each case under Section 5(b), governing not whether a
company actually violated the FTC Act, nor even whether the settlement would
make consumers better off, but whether the FTC had “reason to believe” that a
violation occurred and that an investigation, not the settlement, would be in the
public interest. Here, on the key doctrinal question, the FTC simply asserts that
“we have ample reason to believe that Nomi’s opt“out representations were mate-
rial.”"!

Such conclusory assertions are not what the Deception Policy Statement con-
templates. First, the FTC applies the presumption of materiality developed for
express statements in traditional advertising cases in a completely different con-
text. Second, the FTC dismisses evidence that might rebut that presumption, in-

#.! Majority statement at 2,
https:/ /www.ftc.gov/system/files/documents/public_statements/638351/150423nomic
ommissionstatement.pdf.!



&200(176 2)& /61" 7(&+95(('20 3s*( 2) !

sisting that it need only have “reason to believe” that the core elements of the
claim were satisfied. Thus, the FTC pays lip"service to one of its foundational
policy statements while, in actuality, politely ignoring it.!

The FTC can and should do better. While we agree with Commissioner Wright
that the FTC “has not met the relatively low ‘reason to believe’ bar because its
complaint does not meet the basic requirements of the Commission’s 1983 De-
ception Policy Statement,”® we also believe that the Commission should, on its
own motion (perhaps through something like an Enforcement Policy Statement
applicable to both deception and unfairness cases), define a standard for settling
cases. As Commission Wright notes, “that threshold should be at least as high as
for bringing the initial complaint.”” At a minimum, that means that the FTC
should stop relying on the “reason to believe” shortcut altogether in its settle-
ments, and instead comport with something like the standard for motions for
summary judgment under Federal Rule 56. In other words, the FTC should bear
a similar burden of showing, based on the facts in the record, that it can establish
a violation of Section 5 “as a matter of law” — not that it merely has reason to
believe a violation occurred.!

Ideally, of course, the FTC would litigate whenever difficult doctrinal issues are
present, such as those involving the appropriateness of the evolving understand-
ing of materiality. But we recognize that the Commission cannot compel compa-
nies to litigate, and that settlement may be the only option. To that extent, we
urge the FTC to use its prosecutorial discretion to focus on cases where consum-
ers are clearly harmed — and to avoid setting major doctrinal precedents in unad-
judicated settlements. At the same time, we urge the FTC to offer businesses
more formal guidance on how Section 5 deception applies to privacy promises
made online. !

That, in turn, suggests that the FTC should consider holding a workshop on each
of its policy statements to explore the open legal questions that have been left un-
resolved by the FTC’s “common law of consent decrees.” Among other things,
the FTC should carefully examine whether it makes sense to apply the presump-

$.! Wright statement at 2.!
%! Id.!
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tion of materiality to all express statements, even those made outside the context
of marketing claims intended to persuade a consumer to buy (or otherwise use) a
product. Any revision of either policy statement should be undertaken with the
utmost care, and treated like a rulemaking process — beginning first with a No-
tice of Inquiry, followed by the workshop, and then the issuance of any proposed
revisions to the Policy Statements (or drafts of new policy statements or other
guidance), allowing affected parties the opportunity to provide comment. !

Lest there be any doubt, we believe that both policy statements remain sound.
Other than the fact that the Deception Policy Statement’s discussion of express
statements can now be read to apply to statements that are fundamentally differ-
ent than those contemplated by the Commission at the time it was written (either
advertisements or other documents, like warranties, intended to convince con-
sumers to purchase a product), we do not currently have in mind any other revi-
sion to either statement. Rather, our concerns lie generally with the application of
these statements — in that we believe the Commission has, through the iterative
process of settlements"upon'settlements, strayed from them significantly. Thus,
what may be needed is more the kind of guidelines that the FTC and the De-
partment of Justice issue in antitrust law: retrospective examinations of past cases
to explain doctrinal trends. Such guidelines would attempt to explain the FTC’s
understanding of the Policy Statements, rather than to correct or amend them.
Where the FTC identifies that its pseudo"common law approach has led it astray
from either Policy Statement, it should not hesitate to admit that it erred in its
past settlements; there should be no shame in such reversals. For example, after
the Supreme Court ruled in 2007 that resale price maintenance should be subject
to a rule of reason rather than a per se rule (as a form of price fixing), the De-
partment of Justice issued informal guidance regarding the “litigation structure”
by which RPM cases should be resolved (i.e., which parties should bear the bur-
dens of proof and how they should shift).% At a minimum, in such cases, the FTC
should acknowledge that past settlements under Section 5(b) do not necessarily
constitute adequate resolutions of important doctrinal questions.!

&! Remarks of Christine A. Varney, Assistant Attorney Gen., Antitrust Div., U.S. Dept. of
Justice, Antitrust Federalism: Enhancing Federal/ State Cooperation (Oct. 7, 2009), available at
http://www justice.gov/atr/public/speeches/250635.pdf. !



&200(176 2)& /61" 7(&+95(('20 3s*( 2) !

In sum, we believe that the answer to our concerns lies primarily in process re-
forms designed to promote substantive analysis, rather than in changes to the
substantive standards of either policy statement. Thus, we also encourage the
FTC to hold a public workshop on its enforcement practices, aimed primarily at
understanding why companies feel such pressure to settle, and how the FTC’s
processes, especially involving investigations, could be revised to ensure that dif-
ficult legal issues are actually adjudicated. Such a workshop could also explore
how to make settlements more meaningful in their legal analysis without im-
properly giving them undue precedential effect. We raised many of these ques-
tions in our December 2013 report, Consumer Protection & Competition Regulation in
a High!Tech World: Discussing the Future of the Federal Trade Commission, attached
here as Appendix B." We will continue to study specific reforms, and we look
forward to ongoing discussions with the Commission and the broader legal
community around these important issues.!

! ' Respectfully Submitted,!
Geoffrey A. Manne! I Berin Szoka!
R. Ben Sperry! Tom Struble!
!
INTERNATIONAL CENTER FOR ! ' TECHFREEDOM!
LAw & EcoNnoMmics!
2325 E. Burnside Street, Suite 301! ' 110 Maryland Ave. NE, Suite 407!
Portland, OR 97214! Washington, DC 20002!
! !
gmanne@laweconcenter.org! I bszoka@techfreedom.org!

"I http://docs.techfreedom.org/FTC_Tech_Reform_Report.pdf. !
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, QWURGXFWLRQ

/IDVW ZHHNGWMKIBO 7UDGH &RPYHWNSBRIQE BBV e the Matter of Nomi

Technologies, Inc. 2 WKDRWQ LWV IDFH ZLEOXWVBDHBWDHDEDMAOVLIJQLILFDQW T
DERMWKH W&QGHUVWDEWGRDG RRQVXPHU SURWHFWLRQ DXWKRUL)
WR FXMWAIHQW HF KM QR IJWHKWH ODWHVW LQ D ORI Z/MNBK AV KH UHF
KDYXWKEDFN DJDLQVW ERWK-IOHHSIRVEOOG WRYQHWQUOBLWYAMOA RQ LWV Gl
LQFUHPHMQWEMXGLFDWHG FEQWHRRMQGHFWHAWO\ DQG ZLWK DSS
)J7& VHHMAR BEHYHUWLQJ WR WKH VZHMWSL QR ZARY B\HS V8 K@ EHI
XQIDLWXKIONNG WKH )7& WIRVE WLWKHO QR FWOHVY EDFN LQ

6SHFLILF Do \FDWKIHLOOXVWUDWHYV -W KWDR. QWK HW) 7T@HEBNVWR HVV
PLVUHSUHVHQWDWHRRRLIPR Q VEXHPIRWW ILQGL QW DG N RHSMHPYHHQ X Q C
6HFWLRQ RI WX MV KH: YSHFWW MKW ) )7 & '"HFHSWLRQ 3ROLF\ 6WD
'36 ZDV LQWHQGHEIWHRFEMUHNBQYWXOOLI\LQJ WKH PDWHULDOLW\
WKH '36 PHDQV WKH )7& LV-FPRU OWMWNHOLPYLRVIRGVHQIRUFHPHQW
VFULEH FRQGXFW WKDW DFWXDOO\ EHQHILWYV FRQVXPHUV DQ!
ZRUVH RII

,QGHHG WKDW DSSHDUV WR EH SUHFLVHO\ ZKDW ZLOO KDSSH!
HITHFWLYHO\FRASRQUHY WR GLVFORVH GDWD FROOHFWLRQ WK
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without express notification, regardless of whether consumers were specifically put on notice
about a particular tracking service. !

Once that asserted transition in consumer expectations occurs, the Commission will be able
to bring omission cases against any retailer or any tracking service that engages in data col-
lection (online or offline) without conspicuous notice. And once that happens, retailers will
also demand that services like Nomi provide notice. !

In the end, with everyone providing notice all the time, the FTC will eventually bring cases
challenging the efficacy of the very opt"out notices it required, and will effectively require opt-
in to ensure that consumers are not deceived and/or a technological solution that will
“push” notifications to consumers’ devices in real time (in addition to passive notification
like online privacy policies and in"store signage).!

As a practical matter, the FTC will likely outsource implementation of such a system, which
would be difficult to design through the settlement process, to the multistakeholder processes
convened by the National Telecommunications and Information Administration (NTTA).!

In short, this case is about (i) planting the flag for “proving” that consumer expectations have
changed, (i1) getting intermediaries (like retailers) on the hook, (iii) ultimately demanding opt"in
for all data"collection and (iv) forcing technological intermediaries like Google and Apple to
figure out how to make it all work seamlessly. In effect, the FTC is trying to create, de facto and
without complicity from Congress, exactly what the Administration’s proposed privacy legisla-
tion would mandate.”!

Whatever one thinks about this ultimate outcome, the process by which the FTC arrives there
should be troubling to everyone. If we are right about what is really going on, that process en-

tails: !

X

Generously employing the DPS’s presumption of materiality to skip ever having to show
materiality;!

Subverting the limitations in the DPS by interpreting the presumption of materiality never to
require consideration of context, proof of intent or to allow for evidence to rebut the pre-
sumption;!

Using case"by"case enforcement (as opposed to industry"wide regulation) to truncate the
analysis of key claims to produce “rough cut” (“close enough for government work!”) ap-
proximations of what the law is; and!

Relying on the propensity of FTC defendants to settle in order to bootstrap those assertions
from previous cases into effective “established truths” in subsequent cases without any judi-
cial review.!

This would be perhaps the very definition of “abuse of discretion.” It would put the “National
Nanny” FTC of the 1970s to shame.!

# See Administration Discussion Draft: Consumer Privacy Bill of Rights Act of 2015, THE WHITE HOUSE (Feb.
27, 2015), available at https:/ /www.whitehouse.gov/sites/default/files/omb/legislative/letters/cpbr“actof"
2015"discussion"draft.pdf.!
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The Nomi Case

Nomi Technologies offers retailers an innovative technological means to observe how customers
move through their stores, how often they return, what products they browse and for how long
(among other things) by tracking the MAC (Wi-Fi) addresses broadcast by customers’ mobile
phones. This allows stores to do what websites do all the time: tweak their configuration, pric-
ing, purchasing and the like in response to real-time analytics — instead of just eyeballing what
works. Nomi anonymized the data it collected through a one-way hash, so that retailers
couldn’t track specific individuals. Recognizing that some customers might still object, even to
“anonymized” tracking, Nomi allowed anyone to opt-out of all Nomi tracking on its website.

Nomi’s website promised to “[a]lways allow consumers to opt-out of Nomi’s service on its
website as well as at any retailer using Nomi’s technology.” But Nomi never actually offered an
opt-out in-store — and Nomi’s retail partners never posted notices in their stores to inform
consumers that they were using Nomi, or that they could exercise the opt-out. Instead of suing
the retailers for failing to disclose this data collection, the FTC alleged that Nomi had commit-
ted two deceptive practices:

o Count I (Express Claim): Failing to offer an in-store opt-out
o Count II (Implied Claim): Failing to offer in-store notices

Nomi marks the first time the FTC has made such claims regarding in-store tracking, or regard-
ing an alleged failure to provide an in-store opt-out. Because the case was settled out of court,
the majority did little to explain its analysis. In fact, both claims stand on shaky legal ground.

Materiality under the FTC’s Deception Policy Statement

In theory, the FTC’s Section 5 authority is supposed to be used to protect consumers by reach-
ing conduct in interstate commerce not sufficiently handled by common law and contract reme-
dies.’ In the 1970s, a broadly worded Supreme Court decision combined with Naderite criticism
of the agency inspired a frenzy of activity.? That, in turn, provoked a backlash from the deregu-
latory Carter-era Democrats. Congress forced the agency to set boundaries on both unfairness
(1980)° and deception (1983).° But the FTC has effectively circumvented those constraints little
by little through enforcement actions such as that against Nomi.’

3 See, e.g., Daniel J. Solove & Woodrow Hartzog, The FTC and the New Common Law of Privacy, 114 COLUM. L.
REV. 583, 590-606 (2013).

4 See J. Howard Beales, The FTC’s Use of Unfairness Authority: Its Rise, Fall, and Resurrection (speech given at the
Marketing and Public Policy Conference, May 30, 2003), available at https://www.ftc.gov/public-
statements/2003/05/ftcs-use-unfairness-authority-its-rise-fall-and-resurrection; FTC v. Sperry & Hutchinson
Trading Stamp Co., 405 U.S. 233 (1972).!

5 See Letter from Michael Pertschuk, Chairman, FTC, to Hon. Wendell H. Ford, Chairman, Senate Comm. on
Commerce, Science and Transportation (Dec. 17, 1980), appended to International Harvester Co., 104 F.T.C.
949, 1070 (1984), available at https://www.ftc.gov/public-statements/1980/12/ftc-policy-statement-unfairness.

6 See Letter from James C. Miller ITII, Chairman, FTC, to Hon. John D. Dingell, Chairman, House Comm. on
Energy & Commerce (Oct. 14, 1983), appended to In re Cliffdale Assocs., Inc., 103 F.T.C. 110, 174 (1984)
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The 1983 Deception Policy Statement (DPS) requires the FTC to show that:

1. There is a representation, omission or practice that is likely to P L V OthkRdasumer;

2. A consumer’s L QW HU S WHMW EphekeRt&ion, omission, or practice is considered U H D
V R Q ubd@r the circumstances; and

3. The misleading representation, omission, or practiceis PDW HULD O

Back in 1965, in Colgate! Palmolive, the Supreme Court had essentially abolished the materiality
requirement previously recognized by the FTC, allowing the FTC to presume that any state-
ment or omission that a reasonable person would find misleading was deceptive’ — just as the
Court’s 1972 decision in Sperry v. Hutchison essentially deleted the injury requirement of unfair-
ness.'” The 1983 DPS was, like the 1980 Unfairness Policy Statement, a compromise — walking
the Commission back from its unconstrained activism of the 1970s, but not going as far in con-
straining the agency as some of its critics wanted.

In Congressional testimony in 1982, FTC Chairman Miller proposed that materiality should
require some proof of consumer harm, which would have made deception harder to establish
and more like the common law (e.g., the torts of deceit or fraud)."" In the end, the DPS said
instead that materiality was a proxy for harm, which generally the FTC would not separately
need to prove: “if the practice is material, [then] consumer injury is likely, because consumers
are likely to have chosen differently but for the deception.”'? This allowed the FTC to retain
authority over misleading practices that would not necessarily violate any common law stand-
ard.

At the same time, the FTC retained some of the prior presumption of materiality, but the DPS
narrowed the scope of the presumption: “[i]n many instances, materiality, and hence injury, can
be presumed from the nature of the practice. In other instances, evidence of materiality may be
necessary.”'* The DPS left somewhat unclear just how broad the remaining presumption should
be. It left even less clear how one could rebut that presumption, and how conflicting evidence
about materiality should be resolved without the presumption.

(decision & order), available at https://www.ftc.gov/public-statements/1983/10/ftc-policy-statement-
deception [hereinafter “Deception Policy Statement” or “DPS”].

7 See FTC, Retail Tracking Firm Settles FTC Charges it Misled Consumers About Opt\out Choices (Apr. 23, 2015)
(press release), https://www.ftc.gov/news-events/press-releases/2015/04/retail-tracking-firm-settles-ftc-
charges-it-misled-consumers.

8 See Deception Policy Statement, supra note 6, at 175-76.

® FTC v. Colgate-Palmolive Co. 380 U.S. 374 (1965); see generally Jef I. Richards & Ivan L. Preston, Proving &
Disproving Materiality of Deceptive Advertising Claims, 11(2) J. PUB. POL’Y & MARKETING 45, 49 (1992).

10 See FTC v. Sperry & Hutchinson Trading Stamp Co., 405 U.S. 233 (1972).
I See Richards & Preston, supra note 9, at 49-50.

2 Deception Policy Statement, supra note 6, at 176.

13 See Richards & Preston, supra note 9, at 49-50.

' Deception Policy Statement, supra note 6, at 176.
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The DPS says that “express claims are material,” and quotes the Supreme Court’s landmark
1980 Central Hudson decision (which extended First Amendment protection to commercial
speech for the first time):

In the absence of factors that would distort the decision to advertise, we may assume
that the willingness of a business to promote its products reflects a belief that con-
sumers are interested in the advertising."

The Court was talking about the societal value of the speech, but the FTC extended the logic: an
advertiser’s willingness to make an express claim became a proxy for materiality, which is itselfa
proxy for harm.

In traditional advertising, this “express claim => materiality => harm” formulation may make
sense: who knows better than the advertiser whether a claim is likely to influence consumer
behavior (i.e., be “material”’)? But this presumption doesn’t a/ways make sense, as the Supreme
Court noted. Unfortunately, the FTC seems to have forgotten this caveat, and has slipped back
into a presumption of materiality that is both sweeping and, in practice, not rebuttable — just as
in the pre-1983 era.

The DPS does require evidence when claims are merely implied.'® The FTC must prove either
that a seller intended to convey an implied claim,'’ or, if the FTC cannot prove intent, it must
instead prove materiality, and cannot rely on the presumption.'®

The DPS extends the presumption of materiality to several other scenarios, such as (i) mislead-
ing information or omissions ordinary consumers need to evaluate a product or service or (ii)
omissions with which the reasonable consumer would be concerned, such as health or safety."
In both cases, though, the FTC must at least present evidence that the omitted information is
“necessary” to ordinary consumers or of “concern” to reasonable consumers before the materi-
ality presumption attaches.

Finally, even where the DPS allows the FTC to presume materiality, it makes clear that, contra-
ry to the 1965-1983 period, that presumption is rebuttable: “The Commission will always con-
sider relevant and competent evidence offered to rebut presumptions of materiality.”? In few

5 Id. at 189 n.49 (quoting Central Hudson Gas & Electric Co. v. PSC, 447 U.S. 557, 567 (1980)).

' Deception Policy Statement, supra note 6, at 190 (“Similarly, when evidence exists that a seller intended to

make an implied claim, the Commission will infer materiality.”).

17 See id.

18 See id. at 191.

19 See id. at 189 (“Where the seller knew, or should have known, that an ordinary consumer would need omit-
ted information to evaluate the product or service, or that the claim was false”); id. at 190 (“The Commission

also considers claims or omissions material if they significantly involve health, safety, or other areas with
which the reasonable consumer would be concerned.”).

2 Id. at 189 n.47.
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cases, however, has the Commission actually weighed conflicting evidence,” and never has the
FTC published guidance on what evidence might qualify as “relevant or competent” to rebut the
presumption of materiality. And those cases that do exist concern traditional marketing claims,
not the kinds of novel fact patterns created by cutting-edge companies like Nomi.

Thus, lawyers advising clients facing a deception enforcement action, or trying to avoid one in
the future, must rely primarily on complaints, consent decrees, and agency statements to at-
tempt to predict how the FTC might weigh materiality. Unfortunately, the FTC has, under this
Administration, effectively stopped issuing closing letters to explain why it decided nof to bring
an enforcement action,* so there is essentially no body of law showing how the FTC decides not
to bring an enforcement action regarding a claim (or omission) that was misleading but that the
FTC decided was not actually material. Thus, it is hardly surprising that companies settle essen-
tially all cases the FTC brings — which further compounds the problem, by denying other prac-
titioners litigated cases where the issue has been explored.”

Applying the Deception Policy Statement to Nomi

Applying the DPS framework to Nomi requires first assessing whether the presumption of mate-
riality should apply.

Nomi’s Express Promises: The Presumption of Materiality Was Misapplied

Count I of the FTC’s Nomi complaint rests on applying the presumption of materiality to the
following express claim made in the privacy policy on Nomi’s website:

Nomi pledges to... Always allow consumers to opt-out of Nomi’s service on its web-
site as well as at any retailer using Nomi’s technology.?

Everyone agrees that Nomi complied with the first half of this promise by allowing consumers
to opt-out on its website.” But the FTC alleges that the second half was deceptive because:

?! See, e.g., Novartis Corp. v. FTC, 223 F.3d 783 (D.C. Cir. 2000); Kraft Inc. v. FTC, 970 F.3d 311 (7th Cir.
1992).

22 See Geoffrey A. Manne & Ben Sperry, FTC Process and the Misguided Notion of an FTC “Common Law” of Data
Security 4 (ICLE Working Paper), available at http://bit.ly/1byrNS2 (“In order to get a better handle on the
universe of [data security] cases at the FTC that didn’t result in settlements, we filed a FOIA request with the
agency. It showed only seven closing letters and three emails closing investigations without bringing a case.”).

 See generally id.; Berin Szoka, Indictments Do Not a Common Law Make: A Critical Look at the FTC’s Consumer
Protection “Case Law” (2014 TPRC Conference Paper, Aug. 22, 2014), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2418572.

2 In the Matter of Nomi Technologies, Inc., Complaint, at 12 (Apr. 23, 2015), available at
https://www.ftc.gov/system/files/documents/cases/ 150423nomicmpt.pdf [hereinafter “Nomi Complaint”].

% See In the Matter of Nomi Technologies, Inc., Statement of Chairwoman Ramirez, Commissioner Brill, and
Commissioner McSweeny, at 1-2 (Apr. 23, 2015), available at
https://www.ftc.gov/system/files/documents/public_statements/638351/150423nomicommissionstatement.
pdf [hereinafter “Majority Statement”]; In the Matter of Nomi Technologies, Inc., Dissenting Statement of
Commissioner Maureen K. Ohlhausen, at 1 (Apr. 23, 2015), available at
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1. Nomi failed to make sure that each retailer in fact offered an in-store opt-out mechanism; or
2. Nomi failed to identify the retailers that used its technology (or failed to cause the retailers to
identify themselves).*

The first claim appears straightforward: Nomi did not, in fact, offer an in-store opt-out mecha-
nism, in violation of its express promise to do so.?’” For the majority, this is the end of the mat-
ter: even though the website portion of the promise was fulfilled, Nomi’s failure to comply with
the in-store promise portion amounts to an actionable deception.

But bifurcating the privacy policy in this way seems to violate the DPS’s requirement that all
statements be evaluated in context:

[T]The Commission will evaluate the entire advertisement, transaction, or course of
dealing in determining how reasonable consumers are likely to respond. Thus, in ad-
vertising the Commission will examine "the entire mosaic, rather than each tile sepa-
rately."*

Courts have suggested much the same thing:

[T]he tendency of the advertising to deceive must be judged by viewing it as a whole,
without emphasizing isolated words or phrases apart from their context.”

The majority dodges the key question: whether the evidence that Nomi accurately promised a
website opt-out, and that consumers could (and did) opt-out using the website, rebuts the pre-
sumption that the inaccurate, in-store opt-out portion of the statement was material, and suffi-
cient to render the statement as a whole deceptive. As Stanford Law Professor Richard Craswell
has pointed out:

[S]Jome method will have to be devised for determining when a statement that accu-
rately informs in one respect while misleading the listener in another should properly
be regarded as deceptive. This determination can be made without any trade-offs on-
ly if we are willing to say that any deception of the listener is enough to label the

https://www.ftc.gov/system/files/documents/public_statements/638361/150423nomiohlhausenstatement.p
df [hereinafter “Ohlhausen Dissent”]; In the Matter of Nomi Technologies, Inc., Dissenting Statement of
Commissioner Joshua D. Wright, at 3 (Apr. 23, 2015), available at

https:/ /www.ftc.gov/system/files/documents/public_statements/638371/150423nomiwrightstatement.pdf
[hereinafter, “Wright Dissent”].

% Cf Nomi Complaint, supra note 24, at §14 (“Nomi represented, directly or indirectly, expressly or by impli-
cation, that consumers could opt-out of Nomi’s Listen service at retail locations using this service”); id. at 16
(“Nomi represented, directly or indirectly, expressly or by implication, that consumers would be given notice
when a retail location was utilizing Nomi’s Listen service”).

7 14, at 15.

% Deception Policy Statement, supra note 6, at 183 n.31 (quoting FTC v. Sterling Drug, 317 F.2d 669, 674 (2d
Cir. 1963)).

* Beneficial Corp. v. FTC, 542 F.2d 611, 617 (3d Cir. 1976).
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VWDWHPHQW LWVHOI GHFHSWLYH DQDORJRXV WR KROGLQJ
GHHPHG GHFHSWLYH LI LW GHFH#YHVY HYHQ D VLQJOH FRQVXPL

+HUH DV &RPPLVVLRQKU :ULJKW DUJXHV

WKH ®RPVLRQ IDLOHG WR GLVFKDUJH LWV FRPPLWPHQW WR ¢
FRPSHWHQW HYLGHQFH WKDW VTXDUHO\WUEXOWY HVWIR SBHVXF
SOHPHQW DQ D G &1LNWLHER XRGE WDHVWPRWHULDO WR FRQVXPHUV
ZRUGV WKH &RMBOHWLVRY WR WDNH LQWR DFFRXQW HYLGHQFF
VXPHUV ZRXDY ) RWRVHQUE XMWHIRHIQWION DOOHJHGO\ GHFHSWLY
WD W R Q

$V &RPPLVVLRQHU :ULJKW SRLQWV RXW WKH DYDLODEOH HYLG
SDUHQWO\ XQ®RMWU SD DWHF\QIDE FESRMWHL R Q RI WKH PLWDW BFIQEW -+
W KD W RI FRQVXP WUZHEVH GROAPRRR £\ W T PR G © BFRRIQ\RLGS H U
DEO\ KLJKHU WKDQ WKHAR S®XW MRPQGDWD FROOHFWICEQ RQOLQ
JURP WKLV :ULJKW QRWHV LW PD\ EH LQIHUUHG S\RKDLW\VDKHG F
ZKR FDUHG WR DYRLG LRSASRIEBRK QRKGRZH DV NW B\

W LV RI FRXUVH D YDOLG TXHVWLRQ ZKHWKHU HYHQWR IFRQWF
PDWHULDO GHFHSWLRQ DQG ZKHWKHU WKH HYLGHQFH RIIHUHG
UHEXW WKH SUHVXPSWLRQ RI PDWH U E\Vop@rdad \W R HYGINUZWMKUH. QH VW K F
TXHVWERGLVPLVVLQJ RU IDIQ®R ZIHQJ KM R H BWMIQH HD L O L BH WAUFD \ V
WKH PDMPBIOLFLW UHMHFWLRQ RI WKH '36 V PBROWBDWEPOEW W
DUH HVY HDQQGL VEMS'BRPLVH MK BWPPLVVLRQ ZLOO DOZD\V FRQVL!
FRPSHWHQW HYLGHEGRW BIUHVNMBSWR R Rl PDWHULDOLW\

7KH PDMRURMWKHU VRPH WKHRULHV DV ARNZRKSRWRGIWMIDFFRH QW HP |
KDYH PDWWHUHG HYHQ WR FRQVXPHUV FR Q ISRRKQWRHG & IK\M B HAWVK/H
LWVVHQWH B PWAD WKKD WGWKHUH FR$RIGC EGVIWNDGLGKHJPOMR U
FRQWHQW WR ey VARHQMWX PMKD WLILIKW KDYH E BVVOR PHRKEE W UR PWYKH L
WKH VWDWHPHQW LV PDWHULDO ,Q UHDOLW\ ZKDW WKH '36 U}
WKH LQDFFXUDWH ODQJXDJH DJDLQVW WKH WUXWKIXOQHVV RI
ZRUGV LW LV QRW HQRXJK WR VXJJHVW ZLWKRXW HYLGHQFH

LQDFFXUDW H FOO0QGE XXIDIVYH PLVOHG VRPH ARQMXMHUY WKIREZ L'QE Wi

HHH A HHAH AR

" 5LFKDUG &UDVZHOO 5HJXODWLQJ 'HFHSWhMB HKIG WHYYDEHIMD B(97 KH 5ROH F
#

% ULIKW ' LvpWaHQ@RWY H D W

%14 DW #

" Id #

" '"HFHSWLRQ 3R O L&paB6QRDMEHP H Q \@
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HQWLUH VWDWHPH Q Wndd/ VIRHPL DI HEIRQK/KOGHU DFWLQJ UHDVRQDE
FXPVWDRQAKHW LV TXLWH D GLIIHUHQW DVVHVVPHQW DQG RQH W

Nomi’s (Alleged) Implied Promise: No Presumption of Materiality

,Q DGGLWLRQ WR UHMHFWL®JH&RBRIQWILRQOHBOLLRIKNYSFHUBVGLQ.
SURPLVHVY WKH PDMRULW\ DWWHPSWV WR EROVWHU LWV FDVH I

WKH H[SUHVV SURWIRUR RNSMHEFPDWHWLO VHFRQG LPSOLHG SU!
LVH WKDW UHW DY OHWWY XWH QR XRBLQRWLI\ FRQVXPHUV WKDW
XVH 7KLV SURPLVH ZDV DOVR IDOVH 1RPL GLG QRW UHTXLUF
QRWLFH 7R RXU NQRZOHGJH Q@®RUVWHVEBLROP WVBY RZIGHG VXFK L

$V QRWHG DERYH XQGHU WKH '36 DQ LPSOLHG SURPLVH PHULW
ZKHQ WKHUH LV SURRI WKDW inifdd B\P B/&IHH GSHDRNPHIN HD ZYDMNQFH F
VXFK SURRI WKH )7& ZRXOGROW IMDHBXWW.| KLDW BAHWR EBHRYH WKH
DOOHJHG LPSOLHG SURPLVH ,Q RWKHU ZRUGV IRU DQ LPSOLH
WKXV GHFHSWLYH XQGHU WKH '@ SNUKRHILD WK X WWK DWW GLXA\WF HZ D V
intended R U W KDNW LIQWhIZINV

7KH )7& )DLOHG W\RQ3IWARRAKNO DRIMLWKH ,PSO'6BAMMRBUBRPLVH RI
IRWLILFDWLRQ

7KH PDMRULW)\ BWRMHRKEOWYVIWRL LOWHQGHG WR PDNH WKH LPSOL
WKDW VXFK D SURPLVH ZDV QHRRVYVB LRWBHRY R W[SUHVV

%XW ZK\ LV VXFKQBFRURNVERBEL\HG EX YVRMOWHPHQW" 2QH FDQ UHD!
LYWRURXPASEWER XQ5 |EH FRQVXPHUV LI VWRUHYV SRVWHG VLIJQV R
QRWLILHG WKHLU FPAVWRPAKRORYRDWZDR LQ XWH P BNXM ORWPE UFRPH
LVH DV WR WKH SDUWLFXOD/WRHRKR& ER RO EKLBPXKDL@@DEOH

W ZRXOG VHHP WR HYBVRHRUDBWRRVKH ZRWHQW FRXOGPEH VDWL
SOH DVVHQWHRDZ RN RWHKIWHUSUHWDWLRQ LV SRVVLEOH 6RP
L Quust EH UHTXLAKHAW KHU HYLGHQFHeR! RRWXERENMQWEQWWDWLQJ
LQWHQW RI WKH FRPSDQ\ RU HYLGHQFH XQGHUPL QH QL GMIQH HR W |
WKDW QR RWHKkAUXFZRBSDXAK ODQJIJXDJIH ZLWKRXW KQIWHG 8 LODIVR L
UHTXLUHG

%XW WKH )7& RITHUV QR MVXFE& RWIKGHQIFFNERAMMHWEWLRQYV

®Id DW,] WKH UHSUHVHQWDWLRQ RU SUDFWLFH DIIHFWV RU LV GLUHFWHG !
HIDPLQHY UHDVRQDEOHQHVV IURP WKH SHUVSHFWLYH RI WKDW JURXS

¥ ODMRULW\ 63pR\Q RIHDW
7See ' HFHSWLRQ 3RO L&pra6QWRWDWHE WH Q W

¥ Se¢e ODMRULW)\ 6:pR\QRMHPWORUHRYHU WK H HV 8 URHNXNQRISBXOHFHVVDULO\
PDNHVY D VHFRQG LPSOLHG SURPLVH
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JRU H[DPSOKW WRFKQRORJ\ XVHV WKH 0$& DGGUHVF BV VESKRDTEH D
'L-)L LQWHUIDFHV W R RVRIYDHANH © RV \UARNIIBRNY RKW@HFHHA VD UL O\ PHD (
WKDW HYHU\ WUDFNHG FRQV)XPHTXEBD SHED B B BKOOIWCHRYUKFH, W LV
XQGLVSXWHGVWZXHBEW LW FALRIIHUH G- RXW KXUOR PLWY ® RSUWWLRQDO S
PDNH-RSW DYDRWDEQHUHWDLOWWMNFKQRRVRPE FRQFHLYDEO\ KDY
IXOILOOHG E\ HQV XU LIQ)L W KR/D QHKFHV G RW R VASKRHV HOQINALEDADHIAL D Q G
EOH WR FRQWRRHKUDMW FRQVXPHUV FRXO®X/¥FAWRW WK S KRHEML &KL
LQ WKHLWRUH FRXOG QRW DOUHDG\ GR VR IURFRERDMX PREY O+
SODQQLYDLWRWKHPVMARMRMRISIEH UH QR PRUH GHFHLYHG E\ WK
VWRUH QRWLILFDWLRQ W KCSQVRENBMW TFRRRZ\HERHDWHIZIKIRP WKH PDMR L
GRHWQPBNA HLWKHWKAHD VZRXRBYOH N RRIZQHHGH G W R LNGRE U H V
XVHG 1WRLH[HUFLVH WRMWHEVLWH RSW

%XW HYHQ LI ZH DVVXPH W KIRW RXR\E \FRIFORA. \RHQBO L QHDVRQDEO\
VXPHG WR XVH D GLIIHUHQW P HF KB ® WAV S/EXINQN KHY WHRENAL W H
QRWLILFDWRREY WKBMQRORJ\ ZDV LQ XVH $JDLQ ZKLOH VXFK
PDGH-RSMer LW DRW FOHDU W KIODW DQRRQNX® HRFSRASID RQSUL Y D F\
SROIFRXMGADYH EHHQHJB B WWR DE/V\Xdehh WWKRWH PLIBEWREM XVLQ
WHFKQRORJ\ DQG RE @ WIFDUMWH I P\SKEHRI M MM}V H GWW IR SRMOWR HOR S W
RXW LWVHOI GRHV DIWHU DOO UHTXLUH WKH FRQVXPHU WR H(
,Q IDFW LQ D ZRUOG LQ ZKLFK YDULRXV IRUPV Rl WUDFNLQJ PI
O\ XELTXLWRXV QRW OHDVW EHFDXVH JRYHUQPHQW VXUYHLOOI
DVVXPSWLRQ PLJKW EH IDLUO\ UHDOLVWLF

.1 WKDWWK X\WPK/X QD FFHSOWDM®R WKLQJV )LUVW WKH FRQVXPHU
SRZHUOHVV KH ZDV JLYHQ DQ-RPW\ ZAKRAFKUKHK HF®RXIOGDHSW FLVH
VSHFLDO QRWLILFDWLRGHEQ®ICD W GROBINY\Y BMORFRWE H ODRBON R

VWRUH QRWLIQGHMESQRPEDNGDON PR UHEO® LOLWER XGID/AMRV X UH JHQF
DOOV H[SODLQHG EHORZ LRKWKRRYKREOBXJKW DQ XQIDLUQHVYV
1RPL IRU IDLOLQJ WR GLWRORWDI® MNAD FFIRMI® HRGWRIEPU D GHFHSYV
XQIDLUQHVV FDVH IRLD LMW Q@HWRL@RWVI\ WKHLU FXVWRPHUV W
$Q\ Rl WKHVH FDVHV ZRXOG KDYH GHDOW GLUHFWO\ ZLWK ZKDW
PDMRULWADO GLVFRWULRUWLWKRXW FRQVSLFXRXV QRWWIKHDWLR:
&RPPLVVLRQ EVRRBEKWMIQDMVHDG LW VHHPV FRQWHQW WR WU\ WR
WLRQ DXWKRULW\ EH\RQG LWV OHJDO® RFLOPAIW @ HUQD O LPHL.G J& L @ FC
HWHTXLUHRHMQGDWD FROOHFWLRQ /&G W DB RANKRQUILWEWLYLW\ LQ

,Q UHFHQWHHDRNMV WURXJKW D VHULHV RI FDVHV DLh@EXRDW PD
GLFWDWLQJ KRZ GLVFORVXUH PXVW |RUPDMWWRKGY BFRFRDBMUYXK URIG R
YDLOHRRIQRPLF FRQ\DLIBGHUDWK RBAQQW W OH KXFLDEWO LDAE\RW W FUKHD W

¥ 1RPL &RP Spnl@RW HDW ~
“d DW
1 See ODMR 6 YWWDW Hipd QWW HDW
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tive user interfaces from the top down.” The FTC considerably stepped up this approach with its
recent settlements against Apple, Google, and Amazon regarding precisely how they configured
their online stores to prevent children from making app purchases without their parents’ author-
ization.” Taken together with Nomi, it is difficult not to see in this set of cases an effort by the
FTC to bootstrap into its deception and unfairness authority an ability to mandate some form of
conspicuous notification for offline consumer tracking — ideally through notifications “pushed”
to consumers' mobile devices in real time to notify them of potential tracking.

While that may (or may not) be a desirable policy, it is not one that the FTC’s Section 5 authori-
ty permits the FTC to mandate. Indeed, the fact that Section 5 does not confer such broad au-
thority is a key reason why FTC has sought the authority to mandate specific forms of disclo-
sure as part of “comprehensive baseline privacy legislation” under Democratic Administrations
(in 2000, and again more recently).

Only by stretching Section 5 across a series of un-adjudicated settlements can the FTC possibly
create such a legal disclosure requirement. Whatever the merits of such an outcome, contorting
Section 5 to reach it creates a host of problems. The constraints of the DPS (like those of the
UPS and Section 5(n)) are not simply legalistic obstacles to be overcome: they help to ensure
that the FTC doesn’t run roughshod over innovative technologies, micro-manage design choic-
es, and unduly intrude on companies’ reasonable economic decision-making. To be sure, there
may be perfectly valid constraints on these imposed by the FTC. But the FTC’s apparent effort
to escape any constraints on its own authority to dictate even the most trivial details of disclo-
sures, privacy policies and notifications (particularly when data collection is involved) will not
serve consumers well on balance.*

7KH )7& )DLOHG WR 3U RO WHKIDON IPRSRALE 61\ RAUUHR PRWHL IR F DQV L
:DV ODWHULDO

In the absence of proof of intent (and even if it is present, given the DPS’s requirement that the
FTC “always consider relevant and competent evidence offered to rebut presumptions of mate-
riality”), the FTC must prove that an implied promise was material.*> Here again the majority
fails.

42 See Solove & Hartzog, supra note 3, at 658-61 (and enforcement actions cited therein).

4 See In the Matter of Apple, Inc., Complaint, (Jan. 15, 2014), available at
https://www.ftc.gov/sites/default/files/documents/cases/ 1401 15applecmpt.pdf; In the Matter of Google,
Inc., Complaint, (Sept. 4, 2014), available at

https://www.ftc.gov/system/files/documents/cases/ 140904googleplaycmpt.pdf; FTC v. Amazon.com, Inc.,
Complaint, (W.D. Wash., Jul. 10, 2014), available at

https:/ /www.ftc.gov/system/files/documents/cases/ 14071 0amazoncmpt1.pdf.

4 See Geoffrey Manne & Ben Sperry, Debunking the Myth of a Data Barrier to Entry for Online Services, TRUTH ON
THE MARKET (Mar. 26, 2015), http://truthonthemarket.com/2015/03/26/debunking-the-myth-of-a-data-
barrier-to-entry-for-online-services/ .

# See Deception Policy Statement, supra note 6, at 191 (“Where the Commission cannot find materiality based

on the above analysis, the Commission may require evidence that the claim or omission is likely to be consid-
ered important by consumers. This evidence can be the fact the product or service with the feature represented
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$V WKH "'36!QRWHYV

%HFDXVH WKLV SUHVXPSWLRQ >Rl PDWHULDOLW\ IRU H[SUHV\
LPSOLHG FODLPV WKH &RPPLVVLRQ ZLOO WDNH VSHFLDO FDX
LQ VXFKAIFDVHYV

7KH PDMRARZHGE XFK FDXWLRQ D Q& HEKSIGKH Q@ BHERIRNVNVXWY SUHV XP S
RI PDWHULDOLW)\ IRU WKHRUMRYIHG WRBWHRBQWLRQ RI WKH DV
LVH MIWRQUH QRWLILFDWLRQ LV ORJLFDOO\ XQOLNHO\ WR EH PDYV
VWDWHPHQWLPISDURRIKOMTXLUHG VRPH DIILUPDWLYH DFWLRQ
R SRWX'W

TKH36 VWDWHYV

,Q FDVHV RI LPSOLHG FODLPVY WKH &RPPLVVLRQ ZLOO RIWHQ
WKURXJK DQ H[DPLQDWLRQ RI WKH UHSUHVHQWDWLRQ LWVHO
IDFWRY WKH HQWLUH GRFXPHQW WKH MX[WDSRVLWLRQ RI YD
WKH QDWXUH RI WKH FODLP DQG*WKH QDWXUH RI WKH WUDQV

7KH PDMRULW\ DVVHUWWRWKDWUQRWILGH BRW IHDFK ORFDWLRQ ZD\

FRQVXPHUV RUVMMWLRD W W WHH® MIRPHY ZRXOG KDYH UHDVRQDEO
HG LQ WKH DEVHQFH RI VLIQBRXWN QW KDK\H VB K IRPHANAGERR &W G L
1RPV VHUYLFWHARPHLVYV UHSUHVHQWDWLRQV UH%DUGLQJ KRZ
RXW RI LWV ORAMHULRG HWUIDRF MRQWKH YHDE KBIDWWWR FBRN XP H
GHFLVLRQVY DERXW ZKHWKHU WR SDUWLFLSDWH LQ WKHVH VHL
WR EHOLHY HVWRE&DW IRPIUHVHQWDWLRQV ZHUH PDWHULDO

%XW WKH UHOHYDQW NQRZOHRGWR WKHDTDHE IVBKEN \RW RF R QN K PGIHUF L V L
ZKHWKHU WR SDUWLF LSIDWHHZ K@ WKHMYWHWHRMLUFHVHAHUH WQEKVH DW
XODU ORPMDWHIRWKHW WKH FRQVXPHU KDV LQ IDFW PDMGIHFDQ HII
LSDWH ,QRRVWGKNHZKDW PBROMKUNQRZO RZXKHWKHU KH RU VKH DF
RSWHRHHGH QIBY HU\ FRERXPHLDG WKH SULYDF\ SSROLF\ KDG WKDW QR\V

|l FRQVXPHUV VYDZHERRMWH SULY DFWZSIIOML FAKROSLQJ NQRZLQJ W
KDGM HYHW WIOKNH D1 1L U P IR VWORHR W WHI\S KRIU R QWVIRQHH R W K&\ ZH U H ¢
"GHFHLEHWKH DEVIM@®RHHRQRQILILFDWLRQV

$JDLA WRPH WKLV PLJKWRMN@RD KDRWIKFH QRRIZ0 GRKIDD JWHIGH ¥ R
FDYHDWu%RXSWRHPMREWUD Q\ FRQVXPHU ZKR VDZ WKH ZGRWLFH ZD

FRVWY PRUH WKDQ DQ RWKHUZLVH FRPSDUDEOH SURGXFW ZLWKRXW WKH
FUHGLEOH WHVWLPRQ\

* ,GDW Q

® 6 H-D MR U L W H QWO SQIFDW H D W!
“6HHFHSWLRQ 3ROLNXGWDWHE RHQW
" ODMRULW\ 6 W B SQURIWHHDW/
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TXLWH HDWLION $BBRUG FRQWIVK@®W QRQFH.GHNQWFRQ QRWLFH HY
VXPHU WULRDOMMRRRISWD QG ZB¥ WKZDUWHG

1IRWKLQJ 1RPL GWGG R UZGWE@RIW 5 FIFVQ MARHVVDULO\IDLIGWRVMH G FR
DIILUPDWLRHD \LR SWIH G B L\GRQ RQ W KX @HI\NEW IWMKHH F O D L PrgrV W KD W
DERXW WKH WUDFNLQJ RQFH WKSIWREWMNQ & KWK Bl HEN\. WIF B L RIKIRK
QRWMWRIVHPLQG WKHP FDXVHG WKHP WiR DFW DJDLQVW WKHLU L

%XW WKH PDMRWPLIDMHGWR KM GIXW HRWOG EH GLIILFXOWWR VTXI
LWADVVHUWLRQ ZKLFK LW LV IRUFHG WR PDNH LQ RULHWH QMR F
WKIW/WH ZHEWXWH RGRQH ZDV VXIILFLHQW WKDWSMMKMLEKBROPUG)
SULYDHQVBWLYH

&RQVXPHUV ZKR UHDG WKH 1RPL SULYDF\ VWDWHPHQW ZRXO(
VHQVLWLYH DQG FODLPV DERXW KRRANDARK @ KE@HMHK®G\ FRXOG
SHFLDOO\ PDWWHUHG WR WKHP

7KH PDMRULW\ JRHV RQ WR K\SRWKHVL]H VHWMWH®WL W E MK OFLRLCRWVX
HUV PLIJKW VWLOO KDORMKW KRRV WEHH R WEW RWRHS W

6RPH RI WKRVH FRQVXPHUV FRXOG UHDVRQRBEO\ORRYHGGHFLGH
GUHVV ZLWK DQ XQIDPLOLDU 'RKRS RQ \WUD RNUIGHIU AR VRISMV ZHE
EDVHGRRWWUHTXLUHG ,QVWHDG WKRVH FRQVXPHUV PD\ UHD"
ZDLW WR VHH LI VWRUHV WKH\ SINWUHRXYL]HHER BDAOREM BRBON XV HG

2U WKH\ PD\ KDYH GHFLGHG WKDW WKH\ ZRXOG VLPSO\ QRW S
PLV VHUYLFHV VR WKDW WRMIHFRXW & WHKWN EWUMMKRD Q H[HUFLV

LQJ WKRIXR'SWKRLFH 2U FRQVXPHUV PD\ VLPSO\ KKDYH IRXQG LV
RXOW WKH PRPHQW WKH\ AHBHUHLYIDHZ LSROLRPLDRXWHFLGHG WF
O DWsH U

$00 EXW WKH ILUVW RI WKHVH DUMW ISID®HKNE ESOOD K M PR GKIHG AN H Q|
RITHUHGIRXQWRBR UH F REQMXWPHPORE®IGKDYWDG WR SURYLGH D 0%$&
GUHVV $W PRVW SHUKDSV VRPH FRQVXPHUV PLJKW KDYH IHOW
D 0$& DGGUIHHWNRQ UDWKHU WKDQ RQOLQH CEXWKHNKLEY A \RIKHYK
GHQFH WKDW SHUKDSV WKH &R RPG \DWLRQQJI R\ & WaKMY K DAHGE OK D Q
DUJXPHQW IRU LQVLVWLQJ RQ WKAKEBKR R¥£8HW L § RV LPOBWV H QLTIXQ

%XW ZKVOHRWEY QRWLFHV P led#\WRKID FRIQF/IX® B UNV W B HESW L Q
VWRUH QRWKLBJ FKW QN KD WV KDA42D R RXDW MMKHHIU\ FRQVXPHU ZK|
1RPNY ZHEVLWH SROLF\ DQG FRQWLQXHG WR VKRS QRQHWKHOH
WUDRBNHG

$SEISSISESS

*Cf 1RPL &R P S@puL@QRW HDW$
“ODMRULW)\ 63\ RRHHDW
¢ 1d.$
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7KH FORVHVW WKH PDMRULW\ FRPHV WR PDNLQJ D YROEWGE DUJ
SURPLVH WR-BWRYHGHRMWLFHYV ERQWAPHOWDLYLWKDWI VWRUHV W
VHUYLFHV ZRXOG KDYH UHDVRQDEO\ FRQFOXGHG LQRWWHW DEVH
WKDW WKHVORNWMR URRMEU®LFHYV

8QIRUMMKHO\ IRU WKH PDMRULW\ KRZHYHU LQ WKH DEVHQFH R
VXFK D IDOVH SURPLWH ZEWEREXPSKGEH FRQVXPHUV WR LQIHU W
QRWLFHV GLG YRWHMVHFHRPLWKH PDWHULD@WLBH BUMXRRHGS $RE
PHUH VW EW WKW )7& FRIDPLWHULWR QB U W K2 RXPREQK/XPH WM DVRQD
LQWHUSUHWHG WKH DEVHQFHVRV HURW E Wi \ZWWHRHDE I QL ¥ RIPQ.V X | 1 L
SDUWLFXODUO\ ZLWK UHVSHFNWKR QDSEIEQW HYIROKQ RO RZR WDAG F
FROOHFQ\AL. BQLYDF\

$V HYHQ 'DQ 6RORYH D QGG RRGQGHUMEERKMHRY & DZ RI UHWWOHTF
DQWKH &RPPVYM/QRQDO DSSURDFK WR SUBRRDEWDRXGWGDWD VHFXU

BRFLDO VFALBIQFK WWHVHYHDOLQJ WKDW FRQVXPHUV GR QRW UH
SROLFLHV DUH KHDYLO\ LQIOXHQFHG E\ WKH ZD\ FKRLFHV DU}
H[LVWLQJ DVVXPSWLRQV WKDW DUH LQFRUUHFW )RU H[DPSO}
>Rl WKH SHRMS®®& BRUYRW NQRZ >RU IDOVHO\ EHOLHYHG@ WKI
ORZHG WR VHOO RWKHU FRPSDQLHV pQRUMXWMRQ DBPRXW ZKLC
O\ EHOLHYH "W KIHE \ZIKWIKY) KDV D SULYDF\ SROLF\ LW PHDQV WK
P\ LQIRUPDWLR @ HE WKWRW KRIUiF RPSDQLHV

7KHUH LV PXA® KBRZ DERXWDPRXPSRHWIRQYV DQG WKHLU UHDVRC
LQJ SULYDF\ SROLFLHY DQG WKHLU LPSOLFDWLRQV $VVXPLQJ
KDYH UHDVRQDEO\ LQWHUSUWWHRGPWRIB® RRVW QDR NRQQFARDRE U H V
UDQWHG OHDS

7KH )7& )DLOHG WR $G HD K\ ®UH@ REWIMHVKHPISWLRQ RI
ODWHULDOLW\

7KH '"HFHSWLRQ 3ROLF\ 6W D WHHFOAAQWD 6 DAQFED¥REBEQ Q T XVRKMMHWVFULWLF

>@WXEVHQFH RI IDFWRUV WKDW ZRXQG® ®DYVDRYWWPWKWKGMF LV
WKH ZLOOLQJQHVYV RI D EXVLQHVV WR SURPRWH LWV SURGXF\
DUH LQWHUHVWHG”LQ WKH DGYHUWLVLQJ

,QLRPWH DMRWIWY WR FRQVRGWUWUZWKRKHQBBWDVLQJO\ GLVWLQJ>
FODLPV RI WKH YV SURFKFDFRGRBWF MXWW LQ WKLV FDVH EXW D
DQG GDWD VHFXULW\ FDVHV EURXJKW E\ WKH DJHQF\

53
,G
“B6RORYH +DNSIIRWH W

5 6HMFHSWLRQ 6VRIDW W R SQIW HD W Q TXRWLQJ &HQWUDO +XGVRQ *DV
36& 8 6
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For materiality to make sense as a proxy for consumer harm, it must be reasonable to assume
that an express statement in fact induced (or was likely to induce) harmful actions. That may be
the case when advertising states that a product contains no nuts, say — a clear attempt to induce
even those consumers who are allergic to nuts to purchase the product. It is reasonable to as-
sume that such a statement, if false, could cause harm. Importantly, the harm would be caused
by the action intended to be caused by the statement: purchase and consumption of the product,
even by consumers who are allergic to nuts.

But several factors distinguish statements like the Nomi’s privacy policy from traditional mar-
keting claims. First, in this case (and others like it), refuting or confirming the alleged misrepre-
sentation is wholly within the consumer’s control. If, after viewing the privacy policy, a con-
sumer shops anywhere without affirmatively opting-out, the consumer knows he hasn’t opted-
out; he hasn’t been deceived and he’s in full awareness of all the relevant facts. He doesn’t have
to know whether any particular store uses Nomi’s services or not to know with certainty that he
hasn’t opted-out.

In other words, absent an affirmative opt-out by the consumer, it’s impossible to assume that the
implied (or express, for that matter) statement was material to the consumer’s choice and thus
that it caused any harm. The intervening step — opt-out by the consumer — can’t just be ig-
nored. For consumers who chose to shop without opting-out (or trying to opt-out), Nomi’s
inaccurate statement simply can’t be presumed to have been material without proof.

Second, the choice at issue here is not the consumption of a product; it is the exercise of an opt-
out. To the extent that the ability to opt-out from tracking may be an important characteristic of
a product being consumed, it is either a characteristic of the product that retailers are purchasing
from Nomi, or else it is a characteristic of the product that consumers are purchasing from
retailers. It makes no difference that the opt-out mechanism may be offered to consumers directly
by Nomi. The decision to consume a retailer’s product and the decision to track consumers
(whether or not they can opt-out of such tracking) are not part of the same "product," and they
are not made by the same party. The inclusion of an opt-out gives consumers some influence
over the retailer's decision (or ability) to track, but whether the efficacy of that influence com-
ports with a retailer's expectations is a contractual matter between Nomi and the retailer. This
presents a dramatically different dynamic, and different set of incentives, than the marketing
statements traditionally at issue in deception cases.

Third, and related, remember that the basis for presuming that express statements are material is
that, if the marketer invests in an advertisement, it expects that advertisement to sell more of its
products. The presumption rests on the marketer’s self-interest: in legal terms, the marketer is
estopped from claiming, after the fact, that a statement that it made precisely because it was
material to consumers was not, in fact, material after all.

But with privacy policies, any correlation between the company’s self-interested calculation of
relevance at the time it made the claim and the actual materiality to consumers can be, and
likely is, far more attenuated. Some claims about privacy might well be equivalent to traditional
marketing claims (such as an ad touting the privacy features of a product over one’s competi-
tors). But in general, it cannot be presumed that all privacy policies are intended to convince
consumers to use the product — and certainly not to persuade them to opt-out from the product,
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WKH YHU\HRBBERYXDW WKH FRPSDQ\ ZD®@D'\VRBUMWIPRAVERWL FLHYV
TXLUHG EDQBZWKHLU FRQWHQWY UHIOHFW FRQVLGHUDEOH SU
RWKHU JRYHUQPHQW DFWRUV WR GLSBDORVH BRDH VIRIEREW\D @R |
SROLFLHVY XQOLNH DGV JHQHUDOO\ GR QRW UHIOHFW WKH LQY
WR SHUVXDGH FRQVXPHUV

7TKHVH SRLQWV FWRRHELYBGPDIMRWHRWHWLFDO UDMRMHGNKIHMHFL
WLRQ RI WKH HYLGHQFHN DIAREHHAHGUEY KW PPKDW FRQV3$RKWYV XV H
DW D BWHE@®@SUFDO UDWH UHQGHU WKH DEFRNWKSWH[REQ HMVPD YGE U
SOLHG VWO WERRRKNMVY DUH DOO LPSRUWD®KMRKDWBCXHY GEKIHW VW IGH
DQG OZRXOG KDWR DGGUHVVY KDG LW WDNHQ WKH FDVHtWR FRX!I

'KDWRPDHDQV DQG :KDBYEWRRWR W

,Q HITHFMR PWHKWMWOHPHQW VHHPV WR VWDQG IRU WKH GLVWXUEL
WKDW DQ H[SUH\P\DWW D MDHNERHY YHEX WRWGHYHQ E\ HYLGHMFH WK
FKDQJH DQ®W KPXGGEKKDQJIJHGFKRREMXPBUYVRPPLVVLRQHU 2KOKD X
DPRXQWYV WR D VWULFW OLDELOLW\ VWDQGDUG ZLWKRXW DQ\ G
SUHFLVHO\ WKH XQFRQVWR@® IRQHIHFHSWLRQ UHMHFWHG E\ WKH

WLRQ 3ROLFYWSWDWHPHQW

,Q VXPPDU\ ZH EHOLHYH WKH &RRKQWHYVDRQHMW WE PFRPEIS\ONE@IWLRC
'"HFHSWLRQ 3ROI#\ 6WDWHPHQW

)DLOL Q& MTRX DW HIDX LZAH.Q R HP\D KIHW SO IO WR SWLRQ KD¥ EHHQ UHE
7UHDWLQJ FODLPV LQ LVRODWLRQ#UDWKHU WKDQ LQ WKHLU I}
$VVXPLQJ ZLWKRXW SURRI WKDW 1RPL LQWHQGWHGERWR OBNH
WLFBE®G

6LPLODUO\ HYHQ ZKHQ WKH SUHVXPSWLRQ GRHV QRW DSSO\
)7& KDV QRW SURYHQ WKH GHIHQIDOQW JL @/\R HRY) GHHUG WX RI LPFL M HD WA
SURYH PDWHULDOLW\

+DG WKLV FDVH JRQH WR D FRXWVZ HAMOEKDY H YUH M HHFRAXXRIGV VP K BI K
WKH )7& PLIKW QRW KDYH PDGH WKHVH DUJXPHQWY LQ WKH IL

HIHH AR HHH AR

" &$/ Y6 352) &'(#tt $ DYDLODPWOMK DWHJILQIR FD JRY FJL

ELQ GLVSOD\FRGH"VHFWLRQ ESIFOHUR¥XS S$OWKRXJK 1WPRGQLBRW>@

SHUVRQDOO\ LGHQWLILDEOH LQIRUPDWLR QuBNKWROH] & WKIHR BI@ LWL & Bl ZRWHH ¢

QRW PXFK RI D VWUHWFK WR DVVXPH WKDW D \RXQJ WHFKQRORJ\ FRPSDQ

D@EXQGDQFH Rl FDXWLRQ $QG &DOLIRUQLD LV LQ WKH SURFHVV RI DPHQ

3URSRVHG ODZV OLNH WKH SURSRVHG :KLWH +RXVH 3ULYDF\ %LOO PRUHI

BH$JGPLQLVWUDWLRQ 'LVPXPU BQLYDFW %&RQVR | B+JIKWN+&BaY RHE
DYDLORWOMMSWWZZZ ZKLWHKRXVH HRYRWPENGNJG Y ODXINEEREHOHWWHUYV F

SGLVFXPGWIDR @ SGI
% 2KOKDXVHQVXBYRMAWDWZH VKRXOG QRW DSS®\LDELH LVAVWE YWRODFKVWR D

FRPSDQ\ WKDW DWWHPSWHG WR JR DERYH DQG EH\RQG LWV OHJDO REOLJ
HUUHG ZLWKRXW IEEHQHILWLQJ LWVHOI
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UHMHFW BWMRW LV GLIILFXOW WR VD\ JLYHQ WKH ODFN RI UHO
JHQHUDO WHQGH®MR BHIFHRXWR DGPLQLVWUDW L Y%HR VDK HEHFALDIX/V HC
OLWLIJDWLRQ RQ WKHVH LVVXINWQ W IXQDWNBDW DRYE GERIHFD RVFHF X U
WKHVH HUURUWK®RMEHRGRUYWKH )7& LWHMABLURXVWHQJT & WAR [ES)
SURDFK LQ OLQH ZLWK WKH '36

,Q DGGLWLRQ ZKLOH WKH )7& PD\SEHD DGRAXW BRI AMKHJBRBR DV WK
VLRQ SUHKVMIXWPHMSWHVYV FODuPAH DIKHH W WRHQ ZIKBIWKHU LW PDNHV
WKH SUHVXPSWLRMRHQ WM WHAMDW VGMD W U | X QWG B IR HRI WAEDMA. \P VU R P\
ZKLAMKKH &RPPLVVLRQ ZDV SUEPPN L@Q\VKRK FIRMQ RO F \HSRLONLH L
1RPNVIRU DOO WKH UHDVRQV H[SODLQHG DERYH

2] FRXUVH LW LV WUXH WKDW HKBG 0QQJ DS&CH K& RPHNNVSWQR
PDUNHWLQJ FODLPV LQ DGYHUWLVHPHQWYV 3 EXXQ/G D G VR WX R DZDOU L
ZKHQ WKHSWBBVXREW W[SUHVV FOD LP.W DLUF @ PGHNJ IFIDD LPV LQ W
PHQWYV DV ZHOO DV LQKRGEWHERFRAPHPHVOW P L IK VB ULN\DHFR ESIRHD MFR. G |
WHUPV RI VHUYLFH LQ VRPH UHVSHFWV%RWQR @D WHK D ZB RWK\ DV
VLIQLILFDQWO\ GLIIHUHGWL NHR BRPQLWEF\ SROUARVSHFW WKDW P
OLNH DGYHUWLVHPHQWY LQWHQGHG WR KHOS FRQYLQFH FRQV>

, Q WKH &RPPLVVLRQ GLG QRW KDYH WR JUDSSOH ZLWK W]
DVVXPH WKDW DOO H[SUHVV VWDWHPHQWY ZHUH HYDMQ WLKOHO\
UHIOHFWHG WKH VDPH EDVLF DOLJQPHQW RI LQFHQWLYHV 7RG
E\ FRPSDQLHV KDV JURZQ FRQVLGHUDEO\ |, W ZKMHWHEH{ &V ISFJHH W R
VXPSWLRQ RI PDW AR DVXIHV\HDWSE DWRIPEQWR B DWW RWDWHPH(
SHUVXDGH D FRQVXPHU WR SXUFKDVH RU FRQVXPH D SURGXF
TXDOLI\ IRU WKH SUHVXPSWLRIQ FOQDN N/ AMKR\FHY VO LHRRRUWDVWLRARHKID G Q |
2 FRXUVH D SULYDRDRWVEBREROFO®EIZMKHWO VWLOO EH PDWHULDO E?
some EXUGHQ RI SURYLQJ WKLV

7R D ODUJHNGHRIQFMRXBDIE DGGUHVVHG VLPSO\ E\ HQVXULQJ WKD\
RQ WKHV'BAJRPLWH 2RV FRQVLGHU UHOHYDQWRDIGIG HGR RASRI WH & X
SUHVXPSWLRQV FI7TRDWHRBRXDGLYRW HQWLUHO\ FRUWKFHWEWKH S|
GHQ ZRXOG UHPDLQ XSRQ WKH GHIHQ®D QW QVR RWPHIE R WWKIRH I UFK
PD\ EH WKH )7& WKDW VKR XO GWKHIDUHW KR &K B GIHIN VBIH @ EDRERSY 1D \
OHDVW EH D VLIJQLILFDQW LPSURYHPHQW RYHU WKH VWDWXV TX

JLOQDOQOKRPPLVVLRQ 2KOKDXVHQ ZN XXHVRVLIRWQVWSRHYYHRAXW. R QL I
LW LV GLIILFXOW WR VHH KRZ WKARHBENVEHIV\WOUDR W X DWW \ZPHD B! H
Dv b OHJDO PDWWHU WKH )7& HQMR\V EURDG GHIHUHQFH RQ W
DFWXD O OanyVGHFLO\ VWDQGDUG WKH )7& PXVW VDWLVI\ EHIRUH V
JHVWYV WKDW WKBWRVERIRMWKFK JUHDW SDYQMKOHRP BRQY W D B MWK F

¥'HFHSWLRQ 3R O Lfpra6QRDWHE WH Q WQ
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ZLWK WKH ODRQWXVWFEQV RI DQRG WR IRUFH WKH )7& WR QDUUI
XQIDLUQH\EWEKRXKE@HG WR GLVFRYHU WKDW WKH )7& WRGD\ RSHU

%\KMHMLU RZQ WHUPN VMWWOREHQWY FODLP RQO\ WR VDWLVI\ 6F
RQO\ WKDW WKH GBYLROF MW GWLDBMURQHPRW EH VXSSRU
"“UHDVRQ WRDEHIRMIYWLRQ RI WKH $FW RFEFXWYHBHDOQIG! WIKDWKI
LQYHVWLIJDWLRQ ZRXOG E*HpV Q& RAKAL SXERQ A UL QUMHKEDRIN BYUKIKHHWK R ¢
VKRXOG EH DW OHDVW DV KLJK DV |RWU: HE WLQHENWWKR Q| QW LDV
WKHUH LV QR FOHDU VWDQG BUY ZDL@OWKH\WEBELHREPBRDGLEBQVFUH
WKDW PD\ KDY HWKIRIKEDE OKKHEM QHILWV IRU FRQVXPHUV DWQG PD\
XQGHUVWDQGLQJ RI LWV JXLGLQJ GRFWULQHYV

KDW WR 'R DERXW FJUREOHPV 3RWHQWLDO 5HIRUPYV

,Q SULQRHS®ORIP\PLFR XRDANH VLIQLILFDQW LPSURYHPHQWY RQ HDF
OHPYHMKH DJH®P\GKDMWHDUV WR FOD U KID W DIVHH.®D QIRVE ® Y& L Q
&RPPLVVLRQ KDV DFWXDOO\ UHYHUWHGKWRRDP RRHY 0 VH @WIFIRRMH 1
GHFWSHREOHP KDV JUHDWO\ DFFHOHUDWHG LQ WKH ODVW R
SOLHG ERWK GHFHSWLRQ DQG XQSXVKQWYWY E®XIRGIHIL H\D\R'| VEI
VWDWHPBX@WALWKRXW HITHFWL'YH MXGLFLDO RYHUVLJKW

‘H EHOLHYUHWXDWDVWLQLNHERXRUH GRQJIJUHVVLR @@ LWVORADHA Y F
&RQJUHVV KD VWHKWMHQ RSN DO V

SHTXLUH WKH )7& WR LVVXH D SR O LF\WRNDWAHRHDDNL @ G DPUDMPHHIN
&RQVWUDLQ WKH )7& E\ VWDWQWHQ DINQ Q" WRDRGGLQJ 6HFWL
D $SWWHPSW WR FUDIW OLRIUDNLQJ SULQFLSOHV LWVHOI
E 2XWVRXUFH WKH WDVN Rl GHFLGLQJ RQ OLPLWV WR D 3U
VLRQ VXFK DV ZH KDYH SUHYLRXVO\ SURSRVHG DQG WKH
LQ OHJLVODWLRQ DQG RU
JRFXAQ SURFHVV UHIRUPV WKDW ZLOO PDNH WKH )7& PRUH OL
VR WKDW WKH FRXUWV ZLOO EH LQ D SRVLWLRQ WR LQVLVW W

‘H EHOLHYH FOID CEMAKBIWNN DU\ EXW WKDW WKH VHFRQG WZR DUH |
WHUP &RPPLVVLRQHUV ZLOO FRPH DQG JRIERYW W& R {7 & RK\RXFO
LQMXU\

$ 1HZ 3ROLF\ (RQDWDHAPHHIQMWD O L W\

&RQJUHVV FRXOG DVN RU HYNQ®HUB TXRUOIHF W&KW D)W & RHRRWVR Q 0DV
SHUKDSYGHECLREBEMLRRAHDU WKDW WKHVH DUH LQWHQGHG WR HOI
VXSHUWKGBHHFHSWLRQ 3ROLF\ 6WDWHPHQW 7KLV FRXOG PDUN L

# 86 & Tt " E
$ULIJKW 'LVYXS@AW HD W
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status quo, in much the same way that, at least for a time, the UPS and DPS served to constrain
the FTC’s uses of unfairness and deception.

In short, a new policy statement would likely be better than nothing — if it actually happened.
Given the refusal of Chairwoman Ramirez even to entertain the proposals by Commissioners
Wright and Ohlhausen for a Policy Statement on Unfair Methods of Competition (the third
major area of the FTC’s Section 5 authority, which the FTC has never defined and which simp-
ly was not at issue in the 1970s/80s fights over consumer protection®), it seems likely that signif-
icant political pressure would have to be exerted to force the FTC to do something it does not
want to do — effort that we believe would be better spent on legislative solutions.

But, in addition, we see several obvious drawbacks to this approach:

1. 7KH )7& RHHQRNBROLF\ VWDW H P kvithdiit B nddi€@ ‘or \publr kinput.*
This is precisely what the FTC did in 2012, summarily revoking a policy the Commission’s
2003 Policy Statement on Monetary Equitable Remedies in Competition Cases (better
known as the “Disgorgement Policy Statement”) — over the loud dissent of Commission
Ohlhausen.®

2. Even while in effect, SROLF\ VWDW WP HDGFWW IDAHQELQGLQI aX&&RQ WKH )
plained below.

3. 7KH )7& ODWWYPHQWLYH WR FRQV\Wolihe by poMy\staeimdhFidddW L R Q
produce would likely only formalize its current, expansive views of materiality.

3XWWLQJ WKH '"HFHSWLRQ DQG EQ&RIQUMDHW 3ROLF\ 6WDWHI

Crafting effective legislation requires understanding the historical perspective of both the Decep-
tion and Unfairness Policy Statements, which the Commission offered to forestall further legis-
lative reforms (as Congress had curtailed FTC rulemaking earlier in 1980).* It’s difficult to
overstate the importance of the 1980 Unfairness Policy Statement in the history of the FTC:
Narrowing the scope of unfairness to focus on consumer injury was essential to ensuring the
political survival of the FTC as an institution — so damaged was its credibility by its adventur-

6! See Commissioner Joshua D. Wright, Proposed Policy Statement Regarding Unfair Methods of Competition
under Section 5 of the Federal Trade Commission Act (June 19, 2013), available at
http://www.ftc.gov/speeches/wright/130619umcpolicystatement.pdf; Commissioner Maureen K. Ohlhau-
sen, Section 5: Principles of Navigation (July 25, 2013), Remarks at the U.S. Chamber of Commerce, available
at http:/ /ftc.gov/speeches/ohlhausen/130725section5speech.pdf.

62 See, e.g., FTC Withdraws Agency's Policy Statement on Monetary Remedies in Competition Cases Will
Rely on Existing Law (Jul. 31, 2012), available at https:/ /www.ftc.gov/news-events/press-
releases/2012/07/ftc-withdraws-agencys-policy-statement-monetary-remedies.

8 See Statement of Commissioner Maureen K. Ohlhausen, Dissenting from the Commission’s Decision to
Withdraw its Policy Statement on Monetary Equitable Remedies in Competition Cases (Jul. 31, 2012), availa-
ble at https:/ /www.ftc.gov/sites/default/files/documents/public_statements/statement-commissioner-
maureen-k.ohlhausen/120731ohlhausenstatement.pdf.

%4 See Magnuson-Moss Warranty-Federal Trade Commission Improvement Act (Lemon Law), Pub. L. No. 93-
637, 88 Stat. 2183 (codified at 15 U.S.C. §§ 2301-2312 (2000)); see also Beales, supra note 4.
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ism and boundless legal claims of authority in the 1970s.” It’s not surprising, then, that Con-
gress in 1994 (a heavily Democratic Congress, as in 1980) codified the UPS into law.* Indeed,
the 1994 amendment actually narrowed the scope of unfairness even further in a way so subtle it
is rarely acknowledged: by clarifying that “public policy considerations may not serve as a
primary basis for [determining that a practice is unfair],”®” something the UPS K Dalfowed.

The 1983 Deception Policy Statement was less politically contentious, but in substantive ways
no less important. Just as the UPS resolved a heated debate about the need for the FTC to estab-
lish FRQV XP H the DR3MeosdlWed a heated debate about the need for the FTC to establish
P D W H ¥ Inb&@H dAéés, the FTC abandoned the position it had taken in the 1970s: that it had
free rein to act without evidence of harm or materiality — which, it clarified in the UPS, was
simply a proxy for injury.” Both Statements also reflected compromises between the FTC’s
earlier positions and more radical curtailing of the FTC’s authority: abolishing unfairness alto-
gether or abolishing the presumption of materiality.

Yet the two Statements differ in one crucial respect: Congress has never codified, let alone
curtailed, the DPS. The 1994 codification of the UPS marks not only the last time Congress
modified the FTC Act, but also the last time it reauthorized the Commission.” This means that,
strictly speaking, the Deception Policy Statement isn’t actually binding on the FTC the way that
a statute or judicial decision is; subject to certain constraints, the FTC can always change its
mind.”

Back in 1999, in the FTC’s very first “information broker” case ( 7 R X F K)7 fReQddmmission
found that the “pretexting” company had deceived not consumers but the banks that held their
information when its representatives pretended to be the customer in order to gain access to

information about the customer.” In addition to its unfairness claim, the Commission insisted
that the DPS:

was not issued by this agency to serve as a straitjacket for Section 5's deception au-
thority. This Commission has never so held. And, with due respect to [dissenting
Commissioner Swindle’s] unduly narrow interpretation, no Court of Appeals has

% 6 HBales, V X SibtdDd.

% Codified at 15 U.S.C. §45 (2012).

7 | Gat §45(n).

% 6 HMception Policy Statement, V X SibtdD®b.

% | Gat 191(“Injury exists if consumers would have chosen differently but for the deception. If different choices
are likely, the claim is material, and injury is likely as well. Thus, injury and materiality are different names for
the same concept.”).

" The FTC has thus been operating for 21 years — an entire generation — on short-term appropriations,
something that is highly unusual even in today’s era of a dysfunctional legislative branch.

T 6 HWHX $191and accompanying text.

2 6 HFAC v. TouchTone, Complaint, Civil Action No. 99-WM-783 (D. Colo. 1999), DYDLODEOH DW
https:/ /www.ftc.gov/sites/default/files/documents/cases/ 1999/04/ftc.gov-touchtonecomplaint.htm.
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IRXQG WKH 6WDWHPHQW WR SUHFOXGH FKDOOHQJLQJ DV GHI
WKDW ZHUH QRW IRUHVHHQ DW WKH WLPH RU GHVFULEHG ZLW

,Q RWKHU ZRUGV WHKHR FE BRIQVWHUDLQHG E\ LWV RZQ SROLF\ V\
OHDVW VRPH FDVHV WKDW DIRXHD ERVRG NIRHE HAK Q& \WER M FBKI W H U

7RQMKH )7& EURXJKW DQRWKHU HQIR U F-RAEXYWQHVWLEG B FEBW (
WIHPFODLPLQJ WKDW WHFK JLDQW H%D\ ZDV G HFHRYHH ® HER HADKMW
O\ WKH &RPPLVVLRQ KDV ZLHOGHG LWW BX\FIHBSNWLVRFRRIFOMERU L W
LQVW D QIS\WWWHQW LB OR S B'W MAQRMHVVWURQJ GLV2KHQWDKIVERPPLVVLRQ

)7& 3URFHVYV 5HIRUP /HILVODWLRQ

$W D PLQLPXP RRQBZUEDVYV OHIJLVODWLRQ WKDW ORRNHG VRPH\
RI WKH )7& $FW

7KH &RPPLVVLRQ VKDOO KDYH QR DXWKRULW\ XQGHU WKLV VH
WR GHFOONMB RQODKW RU SUDFWLFH RQ WKH JURXQGV WKDW V
IDLU XQOHVV WKH DFW RU SUDFWLFH FDXVHV RU LV OLNHO\ '
VXPHUV ZKLFK LV QRW UHDVRQDEO\ DYRLGDEOH E\ FRQVXPH
ZHLJKHG E\ FRXEMWQRRILMVOMWR FRQVXPHUV RU WR FRPSHWLWL!
ZKHWKHU DQ DFW RU SUDFWLFH LV XQIDLU WKH &RPPLVVLRQ
SROLFLHY DV HYLGHQFH WR EH FRQVLGHUHG ZLWK DOO RWKH!
VLGHUDWLRQV PD\SQRWDAMHUEIHVDY IRU VW XFK GHWHUPLQDWLRQ

/IDQIJXDJH ZULWWHQ DW WKLV KLJR VRPFESW\XPRGQHYBO FRIXW G
DOUHDG\ VD\V %XW WR DFWXDOO\ DG GLRPW\H W\ B FHRIHREWD H W KID @
WLRQ ZRXOG OIENHPR KD YW DX ODU :KHUH &RQJUHVV ZDV DEOF
VLRQV Rl WKH 836 LQWR RQH VHQWHQFH DQG QDUURERQ@ IXUW
RI PDWHULDOLW\ ZRXOG EH KDUGHU ,W ZRXOGSORBHAXLBKTXLUFL
PDWHULDOLWLQ¥OXALQHG

$SSURSULDWHO\ FRQWWG DV RWEBW LVRIQH Z)NVEK R XW  K\D FOHADUIAMR PL Q J
FRQVXPHU SURWH AW HPQ HOLR DY EIDGP U XRWNVEX RO D O NZRXE 6N
QRW EH MOWW DRWW KIDY WKH )7& ZURWH HLVHK M6 BO& R Q 6 WHDWW
FRXOG GDWZOR®WMH VRXUFHV RI DXWKRULW\ WR DVVLVW LW

)7& &RPPLVVLRQHUV HDFK RI ZKLFK FRXOG EH LQYLWHG WR V.

7 Q WKH ODWWHU RI 7RXFK 7RQ®H, QRRUP BBWIDROHBRRBWURDQ 3LWRIVN\
&RPPLVVLRQHUV $QW K RIQAD LTOKIRERGSH RQV

KWWSV ZZZ IWF JRY VLWHVY GHIDXOW ILOHVP®RRPLHOWW FUMAMQW KWRVF
“)7& Y S5HYHUVH$XFWLRQ FRPYDQP D R®RP HADLQW

KWWS ZZZ IWF JRY VLWHYV GHIDXOW ILOHV GRFXPN®WYVHFP\SHKW P 2227
5 6HM) UH SREHUW %RVFK *PE+ )7&6MDWHMRHQW Rl &RPPLVVLRQHU ODXUHH
VHQ -DWLRY DYDLODEOH DW

KWWS ZZZ IWF JRY RV FDVHOLVW ERVFKRKOKDXVHQVWDWHPHQ

" 86& t Q
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&RQIJIWHXVXDO OHJLVODWLYH EHREHQVV LI)F® OGHLIRIVBRINGK D QG
$ BULYDF\ /DZ ORGHUQL]DWLRQ &RPPLVVLRQ VXFK DV ZH KDYH

%XW LI WNKKH[FHULHQFH LQ UHFHQW GHFDGHV KDV WDXJKW XV D
VXEVWDQWLYH VWDQGDUGV 12K R\ KNSRIOOLIF W K WS BE D@ & V

RU LQ ELQGLQJ VWBWRWRRQ IRQP 7KHVH FRQVWUDLQWYV ZLOO
QRW VXEMHFW WR VRPH H[WHUQDO FRQVWUDLQW &OHDUHU VW
PLVVLRQHUV DQG@®MMKXYVPRUMIFK FDVH EXW WKH\ ZLOO QHYH
PLVVLQJ LQJUHGLHQW OLWLJDWHG GHFLVLRQV E\ ZKLFK $UWLF
SOHV

SRVVVEBOHRHULHIRBERQIUHVYVY VKRAQG PRGNV LGHU

&UHDW VWD QGDWGLIRURPDIMY WKDW
D ,V KLJKHU WKDQ WKH YHU\ OR ZERDQWIKBN LE) YEHHAWLIDQV L EQ |
E SHTXLUHV WKH )7& WR FOHDUO\ WLH WKH FRRFHWWLQHFU
WKDW LQ WKHRU\ LV UHTXLWHG &R QABIND B REMIMPH. R@ X U W
EXW ZKLFK WKH &RPPLVVLRQ KDV FRQVLVWHQWO\ IDLOHG
SHTXLULQJ WKDW WKH )7& VD\ PRUH LQ HDFK VHWWOHPHQW DE
ODNLQJ VHWWOHPHQWY VXEMHFW WR MXGLFLDO UHYLHZ
9HVWLQJ RQH &RPPLVVLRQH U \ZH W\ OMHHRYS/R B WUWRY HQVR VW W |
WHU EH UHIHUUHG WR D IHGHUDO FRXUW ZKLFK ZRXOG GHFLC
GHQ ,Q WKH DEVHQFH RI D GHIHQGDQW ZLOOLQJ WR OLWLJD
HYHQ EH JLYHQ @W@WWW PUNXWDMNXKH FDVH LQ FRXUW
5HH[DPLQLQJ WKH ¥R$PPRYXQRRU\ ,QYHVWLIJDWLYH 'HPDQG &,'
WKDW LW GRHV QRW WKURXJK LW D FLROWW ED\WHER: IODFEINGVRY GBHK H - S
PHQWY EDVHG RQ TXHVWLRQDEOH OHJDO FODLPV
SHTXLULQJ WKH )7& WR LVVXH UHWURVSHFWLYH JXLGHOLQHV
HQIRUFHPHQW DFWLRQV DNLQ DR RWHP)HEJIJBQE XAL-GHOLQHYV
SHTXLULQJ WKH )7& WR SXEOLVK PRBEVLRUG Bl QWHHRORKD WHW L R
D &ORVLQJ OHWWHUYV
E $QDO\VLV LQ JXUGHOLQHYV

7 &RPPHQWV Rl 7THFK)UHHGRP ,QWHUQDWLRQDO &H@WHW IRIV%DZ 'DY® F@
&RQVXPHU 3ULYDF\ LQ WKH ,QWHUQHW ¢FR®RM®W'RFNHW TRYDLODEOH DW
KWWS ZZZ ODZHFR QFH\Q IV W-UFRIHHBRIA L D B E L J B G D ¥ CBRJALRYDFEN QDVA/ 0RGS
HUQL]DWLRQ &RPPLVVLRQ FRXOG GR ZKDW &RPPHUFH RQ LWV RZQ FDQQR
EXW KDV UHIXVHG WR GR FDUHIXOO\ VWXG\ ZKHUH ®HZWO HWL FDQ WWIOR/@ LO/
ZKDW QR ([HFXWLYH RU LQGHSHQGHQW DJHQF\ FDQ HVWDEOLVK D FRQVH
EH SUHVHQWHG WR &RQJUHVV DV QRW PHUHO\ \HW DQRWKHU LQ D VHULH
GHJUHH RVLFQDOULJRU EHKLQG LW DQG ELSDUWLVDQ HQGRUVHPHQW ,I D¢
HQDFWHG E\ &RQJUHVV LW LV PRVW OLNHO\ W-R BRFR FPH Q& BWLIRQMOW R I

6 H&{ R NDX SQUADW H

P)Y7& Y &RGDMWROLYH &R 8 6 D @ VRKUIRXIDWE \E 18 UFFOKHDEW. VB IQRSQ V
SUHFLVH LQ RUGHU WKDW WKH\ PD\ EH XQGHUVWRP® G \\WKKRAV K= IIED K I \W\M °
Rl SRVVLEOH SHQDOWLHYVY SUHVFULEHG IRU YLRODWLRQV RI RUGHUYV

IRU IDVKLRQLQJ RUGHUV ZKLFK DUH DW WKH RXWVHW VXIILFLHQWO\ FOF
W WKHLU PHDQLQJ PQ® WS SQDRD WILRRWLRQV RPLWWHG
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c. Annual reports that summarize such cases without identifying the parties;

This is merely an illustrative list of more obvious examples. Since the FTC’s processes have not
been substantially modified (or probably even re-examined) by Congress since 1980, and even
the 1980 assessment focused on rulemaking, not enforcement, any proper reauthorization of the
agency will likely involve many more, smaller changes, including reassessment of processes and
organizational structure. FTC Commissioners and staff will play one of three roles in such a
process, and in helping bring it about:

1. Ideally, they will be an active, constructive participant, helping Congress understand both
sides of each issue, the tradeoffs between administrability and rigor of legal standards, and
the error costs of both making the FTC’s job too easy and making it too hard — just as in
1982-3, Chairman Miller and other Commissioners presented very different visions of decep-
tion (require not just materiality but proof of harm vs. allow the Commission to generally
presume materiality), and the Commission reached the middle ground of the DPS whose
precise application is at issue in Nomi.

2. Conversely, the Commission could simply drag its heels, stonewalling any efforts to con-
strain the FTC’s discretion or provide guidance to those regulated by it — as the current
FTC leadership has stonewalled proposals by Commissioners Wright and Ohlhausen for a
Policy Statement on Unfair Methods of Competition® — and these issues will simply fester
indefinitely.

3. Congress may simply have to compel the agency to cooperate against its will, just as Con-
gressional leaders of both parties forced the FTC in 1980 to issue the Unfairness Policy
Statement.

Conclusion

Nomi will undoubtedly be remembered as the first in what is sure to be a series of cases dealing
with collection of data “offline” — a distinction that will likely increasingly seem quaint as the
“Internet” permeates our everyday lives. Its true importance, however, has little to do with the
specifics of the case (e.g., in-store signage, creative systems for pushing notification to users
about tracking) and everything to do with doctrine and process.

The majority’s logic reveals its true conception of deception, one in which the materiality re-
quirement so essential to the Deception Policy Statement is reduced to a mere formality. By
refusing to adequately weigh competing evidence, the Commission has claimed maximum
discretion — the very opposite of “doctrine,” which is best understood as a conceptual frame-
work or procedural steps that the agency is supposed to use to decide particular cases.

What the case says about the FTC’s processes may be even more disturbing: yet again, com-
pletely outside the legal system, the FTC has made a significant leap in doctrine, nullifying the
core element of what is supposed to be one of its two foundational Policy Statements. Nomi was
not willing to litigate the case, and so the matter stands at its unsatisfying end: In a few sentenc-
es, the complaint lays out a theory of deception that is difficult to reconcile with the DPS and is

8 See supra note 61.



7+(' $5.6,'( 2)1 520, 3$*(  2)

supported by less than two pages of legal analysis by the majority. Even that much analysis was
provided only because of the dissent of Commissioner Wright, who objected to the majority’s
legal analysis (not merely its exercise of prosecutorial discretion, as did Commissioner Ohlhau-
sen). If anything, the 1 R Rease is remarkable not for how little legal analysis it contains, but for
how P X Rtkcontains relative to the many other cases where the FTC made small leaps without
objection. This may resemble the “common law” in that it is case-by-case and that it changes
over time, but it lacks the essential feature of the common law: rigorous analysis of fine points of
doctrine, to ensure that each leap, however small, is actually justified by the overarching doc-
trines that the FTC is supposed to be applying, understood in their full context.®

If “discretion” is the FTC’s goal, “attenuation” is the process by which it has achieved that:
without judicial review, each case becomes more attenuated from the starting point. Thus the
concept of deception has become more attenuated from consumer injury. Materiality was sup-
posed to marry the two, while giving the FTC a more easily administrable rule, yet the FTC has
replaced the easier exercise of establishing materiality with a general presumption of materiality,
thus attenuating the result even further from the overall purpose of the agency (preventing con-
sumer injury). The same is true for the various factors that are supposed to justify the presump-
tion, like establishing intent (to justify presuming that an omission is material).

At every level of analysis, the pattern is the same: maximize the FTC’s discretion and attenuate
the analysis as much as possible from an analysis of consumer welfare. Doing so moves the
FTC ever further from the compromise enshrined in the DPS, rooted in the uncontroversial
recognition that the FTC may sometimes be mistaken in its assessments, and that its interven-
tions may do consumers more harm than good.

That pattern is unlikely to change unless Congress intervenes to return the FTC to the Decep-
tion Policy Statement D Qa0 to ensure that the courts play a greater role in scrutinizing the
agency’s leaps in the future. Otherwise, the pattern of maximizing discretion through attenua-
tion will simply play out again and again.

81 6 HWthnne & Sperry, )7& 3URFHVV DQG WKH DQVYZSR 8 PIRBQLURDX SRR 2Rt 8 (“The
common law thus emerges through the accretion of marginal glosses on general rules, dictated by new circum-
stances.”).
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does the importance of understanding the scope of the FTC's discretion, and the appropriate
mechanisms for limiting it where needed.

" #$%8'&$()*+,-.&'() /-0&'

The issues discussed here, therefore, apply broadly and suggest general areas for investigating the FTC's
approach and avenues for contemplating reforms of how it operates. The FTC has in the past recognized
the need to adjust both the process and the substance of traditional antitrust law to meet changing
times. The same need now also confronts the Commission in a number of areas: defining unfair methods
of competition beyond the traditional antitrust laws; key aspects of consumer protection law, as well as
applying existing definitions with renewed vigor; and the enforcement of codes of conduct and other
non-governmental sources of law as an especially crucial mechanism for flexibly governing new
technologies.

This report introduces the FTC and provides a conceptual organization for major questions about how
the FTC works. Our goal at this stage is to not to !"#$%&these questions, but to prompt discussion
within a useful framework. For those steeped in the work of agencies like the FTC, this report is more
analogous to a Notice of Inquiry than to a Notice of Proposed Rulemaking or Final Rule.

The report is intended to guide anyone who cares about the future of the FTC and of competition and
consumer protection law more generally, regardless of her opinion on any particular controversy. The
members of the FTC: Technology & Reform Project intend to offer recommendations for possible
reforms to the Commission’s substantive, procedural, and institutional design elsewhere during the
course of this 100™ year of the FTC’s existence.

Organizationally, the remainder of this introduction provides some historical background and context
for the FTC and the questions asked in the rest of this report. Part Il considers what has emerged as a
general theme as this project has developed: the nature and extent of FTC discretion. Parts Ill and IV
develop and present questions about the Commission’s work and power, with Part Il focusing on
general institutional and process issues and Part IV looking at specific subject matter issues.

1" 2$+'3-&H- 5 8(90+'* -;+'-<' 2+=$8-;->7

In this report we pay particular attention to issues raised by new technology. The effect of FTC action on
technology issues, companies or industries is not a fundamentally different or unique kind of problem.
FTC regulation of any industry with dynamic competition and pervasive innovation increases the
probability of regulatory error and the magnitude of the resulting error costs. (Indeed, because
technology has transformed nearly every industry, technology regulation does affect every industry.) As
such, the technology-driven issues this report focuses on are simply one manifestation of the more
general issues regarding how the FTC operates and that should, potentially, be reformed.

But technology does present unique — or perhaps just especially exigent — challenges for regulators
precisely because it tends to create new consumer protection and competition issues, or upset
previously settled issues, and because such change tends to occur more rapidly than in some other
settings. Regulation abhors a vacuum; technology tends to render existing regulation obsolete, creating
such a vacuum. Moreover, technology can give rise to "%S$issues, or at least "%3$ #%%()"*issues, which
can leave regulators looking for novel regulatory tools and justifications for regulation. That is,
regulators often feel the need to do #+(%,-)"*, even where it is unclear whether or what regulation is
needed.
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1983, defining deception as (1) misleading statements or omissions (2) that are material to consumer
choice.’®

The FTC had finally — under duress — agreed to limit its discretion. The Commission continued to bring
enforcement actions predicated on unfairness, but further narrowed its understanding of unfairness to
focus on the three-part test codified by Congress in 1994% (abandoning “public policy” as an
independent basis) and ceased conducting new rulemakings based on unfairness. Meanwhile, unfairness
slumbered as an independent basis for policing competition.

2. UMC, and How the FTC Lost That Groove, Too

The FTC's UMC authority has long been understood to give it authority to enforce the antitrust laws
("#", the Sherman and Clayton Acts). The history of this power, therefore, is largely coextensive with
that of the antitrust laws. For most of the 20t century, antitrust law was very favorable to plaintiffs,
with the Supreme Court recognizing a wide range of business practices as $!%&'lillegal, unfettered by
requirements that a given practice, or practitioner of that practice, actually (or even be likely to) harm
competition.'” As a result, the FTC had little reason to push the envelope of its Section 5 UMC authority
beyond the courts’ interpretation of the Sherman and Clayton Acts.

This approach to antitrust law began to change in the 1970s. The generally accepted watershed moment
was the publication of Robert Bork’s book, THE ANTITRUST PARADOX, in 1978. THE ANTITRUST PARADOX made
the case that antitrust law should be based on rigorous economic analysis — and that the subject of that
analysis should be protecting consumer welfare. While the Chicago School had long criticized the course
of antitrust law for its lack of economic rigor, Bork’s book largely marked the beginning of the modern
era of antitrust, which has seen a sweeping transition in Supreme Court precedent under which most
cases are now decided under a %()!&*+&%!,"$tandard — a standard under which plaintiffs generally face
the burden of demonstrating that conduct harms consumers and courts weigh its likely costs against its
benefits.

One of the central themes of the modern era of antitrust can be characterized as “regulatory humility”:
Regulators should intervene in markets only with great caution. Several reasons urge such caution. First,
the regulator’s natural inclination — in fact, his very job — is to %!#(),.!. This inclination on the
regulator’s part is compounded by the fact that, as Ronald Coase explained,

If an economist finds something — a business practice of one sort or another — that
he does not understand, he looks for a monopoly explanation. And as in this field we
are very ignorant, the number of ununderstandable practices tends to be very large,
and the reliance on a monopoly explanation, frequent.*®

15 /11& Letter from the FTC to the Committee on Energy and Commerce, ,$$!-0!0&.* Cliffdale Associates, Inc., 103
F.T.C. 110, 174 (1984) http://www.ftc.gov/ftc-policy-statement-on-deception [hereinafter, “Deception
Statement”].

16 |n 1994, Congress enshrined this statement in Section 5(n) of the FTC Act. 15 U.S.C.A. § 45(n) (2012).
17 & Frank H. Easterbrook, 1'&23!%!&,&4,.58:&7-.6.%('.&8,960 Tex. L. REv. 705, 715 (1982).
18 Coase, 1-0(".%6,)&;%#,-6<,.6*($%, note 2, at 59.
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Second, the greatest pressure for regulatory intervention against a firm often comes from that firm’s
competitors, which seek to use regulation to benefit themselves (not consumers). Many antitrust
practitioners refer to this as “the first rule of antitrust”: competitor complaints indicate a competitive
market. Third, even where regulatory intervention may be justified, it is often not clear what
intervention is appropriate to the harms, especially in markets characterized by rapid change or
innovation. Much of the history of antitrust regulation is a catalog of failure — efforts that too often
harmed the very consumers they were meant to protect.

Last, and perhaps most important, market forces often constrain harmful conduct more effectively than
regulation. In competitive markets, a firm’s competitors will respond to its conduct. In uncompetitive
markets, the monopoly profits extracted by the malfeasant firm will attract entry by competitors eager
to share in the surplus. Such market responses may not offer a perfect response to harmful conduct. But
they need not be perfect to be preferable to regulation — only better than the also imperfect regulatory
alternative.’® Given the possibility that seemingly harmful conduct may, in fact, not be harmful, the
difficulty of remedying harmful conduct, and the possibility that the remedy could actually harm
competition and consumers, it is frequently the case that regulatory inaction is preferable to ill-
conceived regulation.

Generally, this approach to analyzing competition concerns is called the “error cost” framework. Such a
framework seeks to balance the potential harms of false positives (erroneous intervention) and
negatives (erroneous restraint) — so-called Type 1 and Type 2 errors — against the potential benefits of
correct judgments.?® The error cost approach has come to dominate antitrust over the past 35 years.
There is, however, constant pressure for antitrust law to take a more aggressive stance towards
potentially harmful conduct. Yet the Supreme Court has consistently held antitrust to the more
circumspect approach advocated in THE ANTITRUST PARADOX.

Because the courts for many years employed an expansive view of antitrust liability, the FTC had little
reason to apply its UMC authority more expansively for much of its history. As antitrust law began to
shift toward the “rule of reason,” the FTC began, in the 1980s, to push the boundaries of its UMC
authority beyond the traditional antitrust laws in a trio of cases.?’ However, the FTC's position was
roundly rejected by the courts. Advocates for a more expansive approach to antitrust law generally have
continued to advocate the view that Section 5 incorporates, but expands beyond, the “antitrust laws,”
however.?

3. Re-asserting Unfairness Authorities, or, How the FTC Is Getting Its Groove Back

Over the past decade, the FTC has begun to reassert its twin unfairness authorities. In 2000, the FTC
declared that Section 5 was inadequate to address the challenges raised by digital privacy issues and

19 See Coase, Problems of Social Cost, supra note 4.

20 See, e.g., Manne & Wright, Innovation, supra note 2.

21 See E.l. duPont de Nemours & Co. v. FTC, 729 F.2d 128 (2d Cir. 1984); Boise Cascade v. FTC, 637 F.2d 573 (9th Cir.
1980); Official Airline Guides v. FTC, 630 F.2d 920 (2d Cir. 1980).

22 For an informative discussion on the FTC's UMC authority and Commissioner Wright’s call for more guidance
from a variety of perspectives, see Truth on the Market Blog Symposium on UMC (Aug. 1-2, 2013),
http://truthonthemarket.com/category/umc-symposium/.
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asked Congress to pass new legislation.?3 Congress has considered a series of privacy and data security
bills, but passed none. So the FTC began bringing enforcement actions against companies for failing to
have “reasonable data security,” initially premised on the theory that this was deceptive (given their
data security promises)?* and, by 2005, that this was unfair.2> Unfairness had risen again, if timidly.

With the rise of a new guard of Commissioners, the FTC began to use its unfairness authorities more
aggressively. In 2008, the FTC brought UMC and UAP claims against N-Data’s alleged breach of pricing
commitments for certain standard essential patents.?® In 2009, new leadership at the FTC began
pursuing unfairness cases more vigorously. The FTC brought a stand-alone Section 5 claim against Intel,
which was settled early in 2010.%7 In July 2011, the FTC opened an investigation into Google’s business
practices that dragged into early 2013, with then FTC Chairman Jon Leibowitz publicly declaring his
intention to use the Google case to revive Section 5 as an independent basis for UMC actions that the
antitrust laws would not reach (because of substantive and procedural limitations imposed by the
courts).?® At the same time, the FTC used its UMC authority to secure consent decrees against Bosch and
Motorola for their actions concerning standard essential patents.?® Meanwhile, BCP began using
unfairness to prosecute data security cases more aggressively,® as well as a number of other
technology-related cases, including the design of software and hardware.3! BCP has also used the bully

23 Federal Trade Commission, Privacy Online: Fair Information Practices In The Electronic Marketplace: A Report To
Congress (May 2000), available at http://www.ftc.gov/sites/default/files/documents/reports/privacy-online-fair-
information-practices-electronic-marketplace-federal-trade-commission-report/privacy2000.pdf.

24 Federal Trade Commission, Eli Lilly Settles FTC Charges Concerning Security Breach, Press Release (Jan. 18, 2002),
http://www.ftc.gov/news-events/press-releases/2002/01/eli-lilly-settles-ftc-charges-concerning-security-breach.
% Federal Trade Commission, BJ’s Wholesale Club Settles FTC Charges, Press Release (Jun. 16, 2005),
http://www.ftc.gov/news-events/press-releases/2005/06/bjs-wholesale-club-settles-ftc-charges.

26 Federal Trade Commission, In the Matter of Negotiated Data Solutions LLC, Press Release (Sept. 22, 2008),
http://www.ftc.gov/enforcement/cases-and-proceedings/cases/2008/09/negotiated-data-solutions-llc-matter.

27 Federal Trade Commission, FTC Settles Charges of Anticompetitive Conduct Against Intel, Press Release (Aug. 4,
2010), http://www.ftc.gov/news-events/press-releases/2010/08/ftc-settles-charges-anticompetitive-conduct-

28 See Jon Leibowitz, “Tales from the Crypt” Episodes ‘08 and "09: The Return of Section 5 (“Unfair Methods of
Competition in Commerce are Hereby Declared Unlawful”), Section 5 Workshop (Oct. 17, 2008), available at
http://www.ftc.gov/sites/default/files/documents/public statements/tales-crypt.episodes-08-and-09-return-
section-5-unfair-methods-competition-commerce-are-hereby-declared-unlawful/081017section5.pdf (“all of us
agree that there are circumstances in which the Commission ought to bring “pure” Section 5 cases.).

2 See Federal Trade Commission, FTC Order Restores Competition in U.S. Market for Equipment Used to Recharge
Vehicle Air Conditioning Systems, Press Release (Nov. 26, 2012), http://www.ftc.gov/news-events/press-
releases/2012/11/ftc-order-restores-competition-us-market-equipment-used-recharge; Federal Trade
Commission, Google Agrees to Change Its Business Practices to Resolve FTC Competition Concerns, Press Release (

30 See, e.g., Federal Trade Commission, FTC Files Complaint Against Wyndham Hotels For Failure to Protect
Consumers’ Personal Information, Press Release (Jun. 26, 2012), http://www.ftc.gov/news-events/press-
releases/2012/06/ftc-files-complaint-against-wyndham-hotels-failure-protect; Federal Trade Commission, FTC
Filed Complaint Against LabMD for Failing to Protect Consumers’ Privacy, Press Release (Aug. 29, 2013),
http://www.ftc.gov/news-events/press-releases/2013/08/ftc-files-complaint-against-labmd-failing-protect-
consumers.

31 See, e.g., Federal Trade Commission, HTC America Settles FTC Charges It Failed to Secure Millions of Mobile
Devices Shipped to Consumers, Press Release (Feb. 22, 2013), http://www.ftc.gov/news-events/press-
releases/2013/02/htc-america-settles-ftc-charges-it-failed-secure-millions-mobile; Federal Trade Commission,
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On the consumer protection side, it was constrained by the fresh institutional memory of the
Congressional response to its excesses of the earlier era. And on the competition side, it was
constrained by the still evolving economic antitrust consensus that had begun forming with Bork’s THE
ANTITRUST PARADOX.

More recently, the Commission has increasingly — and at times deliberately — shed these constraints. As
documented elsewhere in this report, its work on the Consumer Protection side has taken an
increasingly interventionist role, for instance in its data security and advertising cases. On the
competition side, there is developing feeling that antitrust is too “pro-business,” and the Commission
unable to restrain perceived anticompetitive conduct relying on established antitrust principles. In
response, commentators (including several Commissioners) have begun urging the FTC to make more
aggressive use of its amorphous UMC authority instead of relying on that authority merely as a basis to
enforce existing antitrust norms.

An important aspect of the Commission’s recent efforts is that it has benefitted from the reputation it
established over the prior 10-15 years. Having established itself as an extremely competent competition
and consumer protection authority, it has commanded more respect (and discretion) as it has sought to
expand its authority, even where its approach has changed significantly, such as in the area of standard
essential patents.

2. Structural Discretion

The alternative to relying on decisionmakers to exercise constrained discretion is to rely instead on
institutional design. This has the downside of imposing administrative costs: reducing agency flexibility
and increasing the time required to make decisions. But it has the advantage of reducing the “human
element” — and, in particular, reducing reliance on future, unknown, decisionmakers of uncertain
discretion.

Structural restrains may be either internal (!"#", internal agency procedures) or external (I"#", judicial
review of agency action). Perhaps the most important example of these constraints for the FTC are the
rulemaking requirements imposed by Magnuson-Moss, which requires the FTC to engage in additional
procedures beyond those traditionally required by the APA when engaging in rulemaking. These
procedures are generally internal constraints, imposing additional requirements on the Commission’s
own decisionmaking process. But Magnuson-Moss also imposes external restraints, for instance by
providing that rules must be provided to Congress for review before being enacted.

The basic premise of structural constraints on discretion is to open an agency’s exercise of its authority
to review by a larger number of decisionmakers. A basic example is the requirement that the FTC be
helmed by a 5-member commission, of which a majority must approve any action. Fundamentally, this is
not about constraining the power of the Commission — it’'s about constraining the discretion of

(statement of Timothy J. Muris, Foundation Professor, George Mason University School of Law), $%$&'$(")$*
http://www.commerce.senate.gov/public/?a=Files.Serve&File id=283c285e-53c8-4bf2-ad48-ee772b93d8c4
(“Given this impressive agenda and workload, in 2009 the Global Competition Review gave the FTC its highest
rating out of 5 stars. The GCR stated that ‘[flew agencies in the world balance their antitrust and consumer
protection duties as well as the U.S. Federal Trade Commission. While many agencies struggle to be good at one or
the other, the FTC has mastered both.””) [hereinafter, “Muris Testimony”].
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individual actors within the commission, to ensure that institutional decisions reflect a more learned,
careful, and deliberative exercise of the Commission’s discretion.

" #$%&'()*$+*,()-&./0-*$0*1/)' &(-/B0
In principle, discretion at the FTC can be restrained, and guided, in a number of ways:

e Internal constraints & guidance

! The very mentality that guides the agency may be the single greatest factor in
understanding how it exercises its discretion, and depends largely on the identity and
background of the Commissioners and, especially, of the Chairman.

I Analytical rigor, such as in economics or technology, both disciplines which may help to
predict unintended consequences and weigh costs.

! Public statements of guidance or policy, which, at minimum, give rise to reputational
constraints if such pronouncements are later ignored, and may provide basis for
subsequent external constrains by the courts and Congress.

I Checks and balances within the agency, such as from the Bureau of Economics (“BE”), a
potential future Bureau or Office of Technology, and, vitally, Commissioners themselves.

e External constraints & guidance

! The Courts, which may review agency decisionmaking for substantive and procedural
compliance with the law.

I Congress, which may exercise an enormous check on an agency through oversight and
appropriations, even without substantively changing the limits of the agency’s power or
the legal standards or processes by which it operates.

I The legal community, from much of which the agency’s staff and commissioners are
drawn and to which they will return.

B. The FTC as Administrative vs. Law Enforcement Agency

Assessing the appropriate balance between the FTC's distinct roles as an administrative and a law
enforcement agency is fundamental to effective reform. Recent experience indicates that the FTC is
operating more as an administrative agency exercising largely unfettered discretion than a law
enforcement agency bound by the courts.

As an administrative agency, the FTC's primary form of regulation involves administrative application of
a set of general principles — a “law enforcement” style function that, practically speaking, operates as
administrative regulation for reasons described below. Although less frequent, the FTC also regulates
through formal rulemaking. At the same time, the agency also engages as a law enforcement agency in
litigation, invoking the processes and substantive rules of the courts to enforce and further interpret its
regulations and the statutes it is charged with enforcing. Law shaped primarily, or at least ultimately, by
the courts, is quite a different matter from regulation, in which the courts’ involvement is episodic at
best, especially regarding the law’s substantive contours. Indeed, the more formal the regulation, the
greater may be the courts’ involvement. In some cases, such as mergers, the parties can often appease
the regulators while achieving their business purposes without litigation. In other cases, a party must
appear frequently before the same regulator and therefore has incentives to maintain good
relationships. Meanwhile, in many cases, the agency seeks to retain its largely unfettered discretion and
prefers to avoid judicially imposed limitations.
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Despite the disadvantages of administrative regulation, in some areas it is the preferable process for
addressing regulatory issues. All three processes t judicial, rulemaking, and administrative t are
common throughout the administrative state, and at the FTC. The use of administrative processes rather
than either rulemaking or judge made law is common elsewhere. The drug approval process is a
prominent example of a hybrid process: Rules spell out an elaborate process, but the key substantive
issues involve evaluation of the methods and results of clinical trials, in which the agency has enormous
discretion with little judicial oversight.

The problem with administrative regulation is, as noted at the outset, the risk and cost of the excessive
exercise of discretion by an agency unchecked by regular, if any, judicial oversight.

As an administrative agency, the Commission is delegated broad power. Consistent with its statute, it
may make rules and regulations, conduct investigations, and adjudicate violations of its rules and
regulations. This is all done under its own authority. There is some judicial (as well as Congressional)
}A E-]PZS }( §Z P vt @utewh3tvoyersight there is occurs almost exclusively after the

Jv ope]lv }( 83Z  Yuulee]}v[e YAV % E} X v PJA v §8Z /S thi
infrequent oversight typically does not impose substantial limits on the agency.

Law enforcement agencies play a more limited t but no less important t role in the legal system. Like
administrative agencies, they have substantial discretion over which investigations to conduct and which
cases to bring. But the process of those investigations is more often (though not always) subject to
judicial oversight. More importantly, law enforcement agencies bring enforcement actions in court,
subject to the oversight of and adjudicated by actors that are independent of the agency (i.e., Article Ill
judges). A final, extremely important, difference is that law enforcement agencies do not have authority
to make rules or regulations tthat is, to say what the laws they enforce mean. Rather, the task of saying
what the law means tand adhering to jurisprudential concepts such as stare decisis tfalls to the courts.

While the FTC is known as a faw enforcement agency, _in reality the FTC was deliberately structured to
operate as an administrative agency and given the broad powers and discretion entailed. Indeed, this
was done primarily so that the agency would have the flexibility to investigate and develop rules
applicable to changing social and business norms. In 1914, there was concern that the Department of
Justice and the courts, enforcing the antitrust laws, were unable (or unwilling) to keep apace of growing
firms.

As one of the key legislative accomplishments of the progressive era, the discretion given to the FTC
reflects the confidence of that time that sufficiently independent, accomplished and capable regulators
could be trusted to use their discretion wisely to serve the public interest. The FTC was expected to
apply that discretion in promulgating static rules that would bar conduct that harmed consumers and
guide businesses on how to comply. It was expected, in other words, that the FTC would create (or help
Congress to create) rules that would then be enforced in a law enforcement setting.

The modern administrative state as it has evolved over roughly the past 30 years (e.g., since around the
time of the Supreme Co pE S[* } %o Lhdvyan)]recognizes agencies as operating more in the realm of
policy than of law. }VP@E ¢ % ]J(] * $Z }uS E }uv @ dliey dpobce,v an® the
agency is free to specify tand to change t rules within that space. The latter part of that is important:
agencies are generally free to change their established rules, so long as the new rules remain
% @Eul]ee] 0 pv E 3Z P v C[e* «3 stapedeXisid vpdlieZto@urk §&Hsiens but not to
those of administrative agencies. Thus, while the Congress of 1914 intended to create an agency better
suited than itself to establish a flexible but predictable and consistent body of law governing commercial
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conduct, the modern trend of administrative law has relaxed the requirement that an agency’s output
be predictable or consistent.

The FTC has embraced this flexibility as few other agencies have. Particularly in its efforts to keep pace
with changing technology, the FTC has embraced its role as an administrative agency, and frequently
sought to untether itself from ordinary principles of jurisprudence (let alone judicial review). In its
privacy and data security cases, for example, the Commission has used its administrative process to
extract an expansive, and increasingly ad-hoc, series of consent decrees from firms. These consent
decrees are reached using a one-sided investigation process, backed by the threat of potentially
embarrassing and expensive administrative adjudication. None of this is reviewed by the courts. As a
result, these consent decrees contribute little to the development of a stable or predictable body of law.
Similarly, in its UMC enforcement, the Commission has sought to untether aspects of its competition
authority from the constraints of traditional antitrust law; rather, it would prefer to operate under a
discretionary standard, where it — not the courts — both decides what the law means and adjudicates
violations of it. Given that the courts rejected the FTC's most recent litigations on UMC and have yet to
test the FTC's approach to privacy and data security cases, the FTC’s actions have been unmoored from
judicial oversight.

The predicates for this power and approach are not unreasonable. There is legitimate need for an expert
agency with the flexibility necessary to develop efficient and predictable rules in a changing
environment. But the FTC has occasionally gone quite far to the administrative extreme, and greater
judicial oversight may be needed to ensure that the agency’s work actually benefits the consumers it is
meant to protect. Even within the realm of enforcement, some have adduced evidence to suggest that
the FTC’s subject-matter expertise improves little upon generalist courts.3? So is it time for a rebalancing
of the Commission’s roles as an administrative versus law enforcement agency? If so, how?

C. The Challenges Created by Technology

Technological change presents regulatory challenges precisely because it is disruptive (or, perhaps, it is
disruptive technology that presents regulatory challenges). The term “disruptive” is a term of art, albeit
one that acquired mythological or religious quality. But from a legal perspective, “disruptive” means that
a new technology alters (or appears to alter) the antecedents upon which current legal rules are based —
1"#1', rather than existing business models or market shares, is the key thing which such technology
disrupts.

These changes in the underlying assumptions of a legal regime are problematic for several reasons. First,
they create an exigent demand for new rules as both those who benefited under the prior rules and
those disadvantaged by the technology will seek regulatory restrictions upon new technology. Second,
by its very nature ($%@&he circumstances of the prior legal rules having changed), would-be regulators
operate in an uncertain legal environment. Third, and especially in the modern setting, the pace of
change can be very rapid. Fourth, because the sources of these changes are hard to predict, regulators
seek (and are often given) broad, flexible powers and substantial discretion to address them. And fifth,
but far from least important, such regulation is often a reflexive response, one that preserves the prior
regulatory regime (and benefits its entrenched interests) without weighing the consumer benefits of the

33'&&(oshua D. Wright & Angela M. Diveley, )*(+,-&.!(/0&12 $&3(45!-&.6*.7(8&1&.#9$3!(:5;0&3<(*7&(=.&9$7$1#.>(
+?78;&12&(@.*7(A"&(@&; & #9(A . #;&(B*77HBBENTITRUST ENFORCEMENT 82 (2013).

Consumer Protection & Competition Regulation in a High-Tech World: 14 of 39
Discussing the Future of the Federal Trade Commission



new and old regimes. The current ongoing battle between taxi regulators and services like Uber
exemplify these trends, as regulators (spurred on by incumbents) rush in to regulate these services
without an understanding of their benefits.

These concerns can be summarized succinctly: there is great pressure for regulators to 4o something _

in response to new technology, but it is usually unclear what that 4omething _is or whether it will

benefit consumers. Importantly, the concept of ‘hew technology _Jev[S & *SE] S SreldedZv}o}PC
businesses. These same concerns arise as firms in any industry incorporate new technology into existing

businesses, or as new business techniques give rise to new business models. A firm need not be doing
technology-related work for innovation to disrupt some aspects of its business.

Unfortunately, in the rush to do something, the fact that doing the wrong thing can be harmful is often
lost. The history of regulation is replete with examples of failed regulation tthe most egregious of which
are cases where regulatory efforts have in fact created anticompetitive conduct or otherwise !"#$%&
substantial harm. The best-case scenario for regulation is often where the regulatory regime proves to
be irrelevant.

There is a strong practical argument against the notion that the FTC, or any government agency, should
attempt to develop explicit technology based standards: Such standards would quickly become
obsolete, given the constantly shifting nature of technology. Clearly, no regulatory agency can adapt
quickly enough to keep such rules current. As the Unfairness Policy Statement put it: fSection 5] was
deliberately framed in general terms since Congress recognized the impossibility of drafting a complete
list of unfair trade practices that would not quickly become outdated or leave loopholes for easy
evasion. 3* On the other hand, delineating general rules for specific technologies risks deterring
technological experimentation and innovation and slowing technological advance.

These issues t the pressure to do something, the uncertainty as to what that something is, and the
potential for that something to in fact be harmful t give rise to a set of competing concerns for how
agencies such as the FTC operate. On the one hand, regulators need the ability to act flexibly and quickly
if they are to have relevance in rapidly changing settings, and Congress may need to delegate broad
power and substantial discretion to them (because Congress cannot know, %'(")*%what challenges new
technologies may bring). There is even an argument for intervening %"+,-%nthigh-tech markets, rooted
in the error cost framework but built on the assumption that the costs of ).* intervening, even in the
face of uncertainty, are higher than the costs of erroneous intervention.3

On the other hand, the risk that unwise regulation can wreak havoc upon regulated industries cautions
restraint and humility, and a reluctance to use any broad powers or discretion (because, like Congress,
even the FTC cannot know, %'(")*% how technology will continue to evolve).

34 Unfairness Statement, $#/+" note 1.
35 0%%21(%Y02@ Wu, THE MASTER SWITCH: THE RISE AND FALL OF INFORMATION EMPIRES (2010).
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X Are there areas where Magnuson-Moss could be used effectively today, and might provide
clearer guidance to industry? For example, could the FTC use this rulemaking authority to
achieve a national data breach notification standard?

X Could Magnuson-Moss be made easier or faster to use without changing the substantive
standards for rulemaking or removing key procedural safeguards?!

" HS%& (%) +,+-.(%/0+1232'4')R*

Among the agency’s activities, the issuing of guidelines, policy statements, advisory letters and the like
regarding its own authority are unique in that they tend to !"#3$!%&he scope of the agency’s discretion
rather than expand it. Other than increased judicial oversight (or legislated jurisdictional limitations),
self-imposed guidance may be the most effective procedural tool for cabining agency discretion.

Ideally, the agency’s guidelines and policy statements are constituted to accurately reflect agency
practice and legal interpretations, offering insight into the agency’s decision-making process, the
benefits of its expertise and a clear signal of its likely future actions. Because guidelines are not binding,
actual enforcement (and regulatory) actions may deviate from their prescriptions. However, guidelines
and other policy statements may have important effect on subsequent agency actions. For instance,
they may affect a court’s subsequent evaluation of an agency action, or provide potential litigants with
insights needed to mount an effective judicial challenge. Should the agency act contrary to its published
position, this may provide impetus for Congressional scrutiny of the agency. And, at minimum, deviation
from its prior published statements may incur reputational harms of concern to the Commission.

Despite (or because of) their imposition of constraints on discretion, some of the FTC’s guidelines have
been enormously successful. The Horizontal Merger Guidelines (HMGs) have historically “provide[d] a
flexible, comprehensive, and administrable approach,” while still remaining both “broadly applicable
and providing certainty to businesses and practitioners.”3®> Moreover, they seem, generally, to reflect
actual agency practice. That said, it is telling to note that the FTC and DOJ’s decision to revise these
guidelines in 2010 has been met with criticism — it remains to be seen how they will be embraced by the
courts and what lasting effects they will have on merger review.

X What is the legal impact of different statements of guidelines and policy? In what ways are they
formally binding upon the agency? What level, if any, of deference do they receive from the
courts?

X Under what circumstances is it appropriate for the Commission either to, or not to, issue such
guidance? Should the Commission provide guidance?

X What informal constraints do guidelines, policy statements, and the like place upon the agency?
What are the mechanisms of these constraints?

X To what extent has the FTC been bound by such documents in the past? To what extent has the
commission altered, or otherwise declined to follow, such guidance in the past?

X To what extent are those subject to such guidelines influenced by, or do they otherwise rely
upon, them?

39 Timothy J. Muris and Bilal Sayyed, ()!""*+",*-1&'".&/0"#*12!*3"4&#&'5*$) "*62!&72'$%0*8"15"1*9: &; " OBNHIRUST
SOURCE 3-4 (April 2010), %4%&0%<0"*%$
http://www.law.gmu.edu/assets/files/publications/working papers/1256ThreeKeyPrinciples.pdf.
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e To what extent do those with authority over the agency rely upon such guidelines and policy
statements in evaluating the performance or decisions of the agency?

e To what extent does the ease with which the Commission can revoke guidance !"#$# the
revocation of the Disgorgement Policy Statement without any public comment or other process
beyond a vote of the Commissioner diminish the value of whatever guidance the Commission
does provide? Can the FTC actually become more effective in steering industry if it binds its
future discretion by making it more difficult to revoke guidance once given?

e What is the proper role of highly informal guidance like Frequently Asked Questions? For
example, was it appropriate for the FTC to conclude its revision to the Children’s Online Privacy
Protection Act (“COPPA”) rule while assuring industry that some of their concerns would be
addressed in FAQs? Are these FAQs really new regulations and should the FTC, in such
situations, issue further Notices of Proposed Rulemaking?

C. Information Gathering
" H#$%& ()*+,-.*)0$1&'23& 01

Section 6(b) of the FTC Act gives the Commission the authority “to conduct wide-ranging economic
studies that do not have a specific law enforcement purpose” and to require the filing of “annual or
special ... reports or answers in writing to specific questions” for the purpose of obtaining information
about “the organization, business, conduct, practices, management, and relation to other corporations,
partnerships, and individuals” of any company over which the FTC has jurisdiction, except insurance
companies. This section is a useful tool for better understanding business practices, particularly those
undergoing rapid technological change.

e But the costs of these investigations can be significant, both to the FTC and to companies. How
should the FTC weigh these costs? Should the Paperwork Reduction Act be amended?

e |sthe FTC making full use of the information it already has? It is adequately equipped to do so?

e What principles, if any, should limit the FTC’s discretion in conducting 6(b) inquiries?

e Has the FTC attempted to use 6(b) orders to shape business practices, by focusing attention on
certain practices and using the Commission’s bully pulpit to call for change? For instance, the
Commission’s ongoing inquiry into “data brokers”4° has been targeted so broadly as to redefine
that term to include many companies that never considered themselves “data brokers” (a term
with increasingly negative connotations), while one Commissioner has pressed industry hard for
greater transparency around the uses of consumer data through the appealing brand of
“Reclaim Your Name.” Is this an appropriate use of Section 6(b) — or the FTC’s bully pulpit?

e Conversely, should Section 6(b) continue to bar the Commission from gathering information
about insurance companies without specific Congressional authorization to do so?

40 Federal Trade Commission, FTC to Study Data Broker Industry’s%'((")*+',%-,.%/0"%'1%&',023"4%5-Press
Release (Dec. 18, 2012), http://www.ftc.gov/news-events/press-releases/2012/12/ftc-study-data-broker-
industrys-collection-use-consumer-data.
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