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Executive Summary

Congressional reauthorization of the FTC is long overdue. It has been twertyo years

since Congress last gave the FTC a significant cowsarection and even that one, codify-
ing the heart of the FTCO0s hash@ bad thaeffeatiConn e s s
gress expectedindeed, neither that policy statement nor the 198Beception Policy State-

ment, nor the 2015 Unfair Methods of CompetitionEnforcementPolicy Statement, will, on

their own, ensure that the FTC strikes the right balance between ovesind under
enforcement of its uniquely broad mandate under Section 5 of the FTC Act.

These statements are not without valyend we support codifying the other key provisions
of the Unfairness Policy Statement that were not codified in 1988s well ascodifying the
Deception Policy Statement. In particular, we urge Congress or the FTC to clarify the
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meaning of omateriality, o6 the key el ement of
tively nullified.

But a shoring up of substantive standards does not adds thecore problem: ultimately, that
t he FproCeSstmve enabled itto operate with essentially unbounded discretion in de-
veloping the doctrine by which its three high level standards are applied in re&rld cases.

Chiefly, the FTC has been ablgo circumvent judicial review through what it calls its
ocommon | aw of ,60c amgdento deefcfreecetsi vely circumvent
i mposed by Congress in 1980 through a variet.
ommendationsthat have, f indirectly and through amorphous forms of pressure, essentially
regulatory effect.

At the same time, and contributing to the problemthe FTC has made insufficient use of its
Bureau of Economics, whi ¢ h o upgahdedicaten intbreal t he a
think tank of talented economists who can hel
ing functions. While BE has been well integrated inté he Commi ssi decisios ant it
making, it has long resisted applying the lessons of law and economio itsconsumer pro-

tection work.

The FTC is, in short, in need of a recalibration. In this paper we evaluatene of the seven-
teen FTC reform bills proposed by members of the Commerce, Manufacturing and Trade
Subcommittee,and suggest a number of our omy additional reforms for the agency.

Many of what we seeas the most neededeforms go to the lack of economic analysis Thus

we offer detailed suggestions for how to operationalize a greater commitment to economic
rigor 1in t he -rmagimgrataly siages.Specificaly, wenpropose expanding the
proposed requirement for economic analysis of

tory actiondé to include best practices (such
complaints and consent de@es.We also propose (and support bills proposing) other mech-
anisms aimed at injecting more rigor into the

limiting its use of various sources of informal or overly discretionary sources of authority.

Themostinder appreci ated aspect of the FTCO0s proc
the FTC wields incredible powerto coerce companies into settling lawsuits rather than liti-
gating them. Requiring that the st tahdardferat i sfy
issuing consumer protection complaints would help, on the margin, to embolden some de-
fendants not to settleOther proposed limits on the aggressive use of remedies and on the

all owabl e scope of t he Commi s s i anpldhsthecsames e nt |
thing. Changing this dynamic even slightly could produce aignificants hi ft i n t he ac
model, by injectingmore judicial reviewintot he FTCds evol ution of 1its

Commissioners themselves could play a greaterroleinconstrai ng t he FTG@8&s di s«
well, keeping the FTC focused on advancing consumer welfare in everything it does. To-



gether with the Bureau of Economics, these two internal sources of constraint could partly
substitute for therelative lack of external constaint from the courts.

We are not wholly critical of the FTC. Indeed, we are broadly supportive of its mission.

And we support several measures xpand he FTCO6s jurisdiction to
mon carriers and to make it easier for the FTC to prosecuten-profits that engage in for
profit activities. We enthusiastically .suppor
Andwe recommende x pansi on of tcompetion advocacysvortoimadasfull-

fledged Bureau, so that the Commission caadvocate at all levels of governmenfi federal,

state and locali on behalf of consumerand against legislation and regulations that would
hamperthe innovation and experimentation that fuel our rapidly evolving economy

But most of all, Congress should nottae t he FTC®&6s current processe
ly, the FTC reports to Congress arambdcarefullyi s Con
scrutinize how the agency operates. Tha g e n vagu® standards, sweeping jurisdiction,

and its demonstratedability to circumvent both judicial review and statutory safeguards on

policy making make regular reassessment of tli@&@mmission through biennial reauthoriza-

tion crucial to its ability to serve the consumers it is tasked with protecting
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Considering that rules of the Commission may apply to any act or practicaf-
fecting commerced, and that the only statutory restraint is that it be unfairthe
apparent power of the Commission with respect to commercial law is virtually
as broad as the Congress itself. In fact,the Federal Trade Commission may be
the second most powerful legislature in the countryé . All 50 State legislatures
and State Supreme Courts can agree that a particular act is fair and lawful, but
the fiveeman appointed FTC can overrule them allThe Congress has little con-
trol over the far-flung activities of this agency short of passing entirely new
legislation .t

Sens. Barry Goldwater & Harrison Schmitt, 1980

Within very broad limits, the agency determines what shall be legal. Indeed,
the agency has beerblawlesso in the sense that it has traditionally been be-
yond judicial control .2

FormefrTC Chairman Tim Muris, 1981

The FTCG@ investigatory power is very broad and is akin to an inquisitorial
body. On its own initiative, it can investigate a broad range of busasses without
any indication of a predicate offense having occurred.

Prof. Chris Hoofnagle, 2016

Introduction

Only by the skin of its teeth did the Federal Trade Commission survive its cataclysmic con-
frontation with Congress in 1980.Today, the FederalTrade Commission remains the clos-
est thing to a second national legislature in Americdts jurisdiction covers nearly every
company in America. It powersover unfair and deceptive acts and practices (UDAP) and
unfair methods of competition (UMC) remain soinherently vague that the Commission re-
tains unparalleled discretion to make policy decisions that are essentially legislative. The
Commission increasingly wields these gwers overhigh tech issues affecting not justhe
high tech sectqrbut, increasingy, every company in America It has becomethe de facto

1 S. Rep. No. 96184, at 18 (1980)available &a
http://digitalcollections.library.cmu.edu/awweb/awarchive ?type=file&item=417102 .

2 Timothy J. Muris, Judicial Constraintsh THE FEDERAL TRADE COMMISSION SINCE 1970:ECONOMIC REGU-
LATION AND BUREAUCRATIC BEHAVIOR , 35,49 (Kenneth W. Clarkson & Timothy J. Muris, eds., 1981).

3 CHRIS JAY HOOFNAGLE , FEDERAL TRADE COMMISSION PRIVACY LAW & PoLicy 102 (2016).


http://digitalcollections.library.cmu.edu/awweb/awarchive?type=file&item=417102

Federal TechnologCommission i a moniker we coined? but which Chairwoman Edith
Ramirez has embraced.

For all this power, either by design or by neglect, the FTC is alsma largely unconstrained
agency.6® 0Although appearing effective, most means of controlling Commission actions
are virtually useless, owing to lack of political support and information, lack of interest on
the part of those ostensibly monitoring the FTC, or FTC maneuvering’ At the same time,
o[tlhe courts place almost no restraint upon what commercial practices the FTC can pro-
scribeg .6®

The vast majority of what the FTC does is uncontroversial routine antitrust, fraud and
advertising cases. Yetas the FTC has dealt with cuttingedge legal issues, like privacy, data
security and product design, it has raised deep concerns not merely about the specific cases
brought by the FTC, but also that the agency is drifting away from the careful balance it
struck in its 1980 Unfairness Potiy Statement (UPS)and its 1983 Deception Policy State-
ment (DPS)*°

We applaud the Commerce, Manufacturing & Trade Subcommittee for taking up the issue
of FTC reform, and for the seventeen b#lsubmitted by members of both parties. Even if no
legislation passes this Congress, active engagement by Congress in the operation of the
Commissionwas crucial in the pastto ensuring that the FTC does not stray from its mission

of serving consumersBut active congressionabversight has beenvanting for far too long.

“ Berin Szdka & Geoffrey Manne, The Second Centurytwf Federal Trade CommisSIETHDIRT (Sept. 26,
2013),available atttps://www.techdirt.com/blog/innovation/articles/2013 0926/16542624670/second
century-federattrade-commission.shtmf see alg@onsumer Protection & Competition Regulation in-détigh
World: Discussing the Future of the Federal Trade ComResionl.0 of the FTC: Technology & Reform Pro-
ject, 3 (Dec. D13),available abttp:/docs.techfreedom.org/FTC _Tech Reform_ Report.pdf.

5 Kai Ryssdal, The FTC is Dealing with More High Tech IssfieBkETPLACE (Mar. 7, 2016),available at
http://www.marketplace.org/2016/03/07/tech/ftc -dealingmore-high-techrissues

® Part I: The Institutional Setting THE FEDERAL TRADE COMMISSION SINCE 197Q supranote 2 at 11
"Id. at 11612.
8 Timothy J. Muris, Judicial Constraints id. 35, 43.

9 Letter from the FTC to the House Consumer Subcomppiéegedton r e | nt &1 Harvester Co.,
1073 (1984) [oUnf air nes savalableatdpy/wSitftadoefmepolicdstacemenid UP S 6]
on-unfairness

10 Letterfrom the FTC to the Committee on Energy & Commerce, ap@ifftded\ssocs., Inc., 103 F.T.C. 110,
174 (1984) [O0Decepti on Rwilablecaitp:/Svtvafic.gomeftn paicy-etatemenBP S o] ,
deception
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Not since 19% has Congress reauthorized the FT&,and not since 1994 has Congress actu-
ally substantially modified the FTG® standards or processés.

The most significant thing Congress hadone regarding the FTC since 1980 was the 1994
codification of the Unfairness Policy Statemerd@ threepart balancing testin Section 5(n)
But even that has proven relatively ineffectivelhe Commission pays lip service to this test,
but there has been sgntialy none of analytical development promised by the Commission
in the 1980 UPS:

The present understanding of the unfairness standard is the result of an evolu-
tionary process. The statute was deliberately framed in general terms since Con-
gress recognied the impossibility of drafting a complete list of unfair trade prac-
tices that would not quickly become outdated or leave loopholes for easy evasion.
The task of identifying unfair trade practices was therefore assigned to the Com-
mission, subject to judicial review, in the expectation that the underlying crite-

ria would evolve and develop over time.

The Commission no doubt believes that it has carefully weighed (1) substantial consumer

injury with (2) countervailing benefit to consumers or to competition, ad carefully assessed

whether (3) consumers coul@dreasonably have avoidedithe injury, as Congress required by

enacting Section 5(n)But whatever weighing the Commission has done in its internal deci-
sion-making is far from apparentrom the outside, andit has not been done by the couris

any meaningful way®*As f or mer Chai rmarn h®ei €ohvuwi issi motdess ,a
remains extremely broadh™

The situation is little on better on Deceptionii at least, on the cutting edge of Deception
cases, involving privacy policies, online help pages, and enforcement of other promises that
differ fundamentally from traditional marketing claims. Just as the Commission has ren-
dered the threepart Unfairness est essentially meaningless, it has essentially nullified the
omaterialityé requirement that it volunteered in the 1983 Deception Policy Statementhe
Statementbegan by presuming, reasonably, that expresgrketinglaims are always materi-

" Federal Trade Commission Reauthorization Act of 1996, Pub. L. 16216, 110 Stat. 3019 (Oct. 1, 1996),
available atttp://uscode.house.gov/statutes/pl/104/216.pdf .

2 Federal Trade Commission Act Amendments of 1994, Pub. L. 16®12, 108 Stat. 1691 (Aug. 26, 1994)
available aittp://uscode.house.gov/statutes/pl/103/312.pdf .

13 Sednfraat 39.

14 Statement of Timothy J. Muris Hearing on Financial Services and Products: The Role of the Fed. Trade
Commission in Proteding Customers, fefore the Subcomm. on Consumer Protection, Product Safety, and
Insurance of the S. Comm. on Commerce, Science, and Tranwstation, 111th Cong. 2 (2010), 28available at
http://lawprofessors.typepad.com/files/muris_senate_testimony_ftc_role protecting_consumers-13-

101.pdf.
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al, but the Commission hasextended that presumption (and other narrow presumptions of
materiality in the DPS) to cover essentiallyll deception case$?

Congress cannot fix these problems simply by telling the FTC to dust off its two bedrock
policy statements and takeltem more seriously(as it essentially did in 1994 regarding Un-
fairness) Instead, Congresanust fundamentally reassess thprocesghat has allowed the
FTC to avoid judicial scrutiny of how it wields its discretion.

The last time Congress significantly @ssessed the FT®& processass in May 1980, when it
created procedural safeguards and evidentiary requirements for FTC rulemaking. These re-
forms were much needed, and remain fundamentally necessary (although we do, below, en-
courage the FTC to attempt Section 5 rulemakingfor the first time in decadesn order to
provide a reatworld experience of how such rulemakings work and whether Congress might
make changes at the margins to facilitate reliance on that toéf).

But these 1980 reforms failed to envian that the Commission would, eventually, find ways
of exercising the vast discretion inherent in Unfairness and Deception through what it now
proudly calls itsdcommon law of consent decre€8’ i company-specific, but cookiecutter
consent decrees that hee little to do with the facts of each case (and always run for twenty
years). These consent decrees are bolsteredthg regular issuance of recommended best
practices in reportsand guidesthat function as quasiregulations imposed on entire indus-
tries not by rulemaking but bythe administrative equivalent of aleering glare Together,
these new tactics have allowed the FTC teffectively circumventnot only the processre-

15 See infrat 21.
16 See infrat 99.

Y"9Together, these enforcement efforts have established
in the United ,Sdmmissiorer, Bed . Jnade iCemniB Raemlarks tdie Mentor Group Forum for

EU-US LegaEconomic Affairs Brussels, April 16,,20(8pr. 16, 2013),available at
https://www.ftc.gov/sites/default/files/documents/public_statements/remarks -mentor-group-forum-eu-us-
legateconomicaffairsbrusselsbelgium/130416mentorgroup.pdf(citing Christopher Wolf, Targeted Enforce-

ment and Shardédwmaking Authority As Catalysts for Data Protection in the Unite(PBidigavailable at
http://www.justice.gov.il/NR/rdonlyres/8D438C53 -82C8 4F25-99F8&
E3039D40E4E4/26451/Consumer_WOLFDataProtectionandPrivacyCommissioners.pdfFTC consent de-

crees havebcreated acommon law of consent decree8producing a set of data protection rules for busingss

to follow. ). FTC Chairman Edith Ramirez said roughly the same thing in a 2014 speech:

| have expressed concern about recent proposals to formulate guidance to try to codify our
unfair met hods principles for t h aistofyi Whdetl t i me i n t|
dondt object to guidance in theory, I am | ess inte
actions than in describing our broad enforcement principles revealed in our recent precedent.

Quoted irGeoffrey Manne, FTC Commissioner JostMiaght gets his competition enforcement guidetues ON
THE MARKET (Aug. 13, 2015),availableat https://truthonthemarket .com/2015/08/13/ftc _-commissioner
joshuawright-getshis-competiton-enforcementguidelines/ (speechidecavailable at
http://masonlec.org/media -center/299).
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forms of May 1980 but also the substantive constraints volunteered by the FTC latiévat
year in the Unfairness Policy Statement and, three years laten, the Deception Policy
Statement

Such process reforms are the focus of this paper. Tlseventeenbills currently before the
Subcommittee would begin to address these probleriis but only begin. In this paper we
evaluatenine of the proposedbillsin turn, offer specific recommendations, and also offex
slate ofour own additional suggestiongor reform.

Our most important point, though, is not any one of ar proposed reforms, but this: The
default assumption should not be that the FTC continues operating indefinitely without
course corrections from Congress.

Justice Scalia put this point best in his@®4 decision, striking down the EP& attempt to
orewrite clear statutory terms to suit its own sense of how the statute should opejaighen

he said:0We are not willing to stand on the dock and wave goodbye as EPA embarks on
this multiyear voyage of disovery.6'® The point is more, not less, important when a statute
like Section 5 has beedeliberately framed in general terms since Congress recognized the
impossibility of drafting a complete list of unfair trade practices that would not quickly be-
come oudated or leave loopholes for easy evasiontrusting the FTC to follow an 6evolu-
tionary proces® requiresegular, searching reassessments by Congress. This need is especial-
ly acute given that thedunderlying criteriad have notoevolved] and develoged] over timed
through the ojudicial reviewo expected by both Congress and the FTC in 198D at least,
not in any analytically meaningful way.

Reauthorization should happen at regular twegyear intervalsand it should never be gro
formarubber-stamping of theFTC®& processestach reauthorization should begin from the
assumption that the FTC is a uniquely important and valuable agendy one that can do
enormous good for consumersbut also one whose uniquely broad scope and broad discre-
tion require constant supervision and regular course correctionRegular tweaks to the
FTC® processes should be expected and welcomed, not resisted.

The worst thing defenders of the FTC could do wad be allowing the FTC to drift along
towards the kind of confrontation with Congress that nearly destroyed the FTC in 1980.

The FTC & History: Past is Prologue

It is no exaggeration to say that the 1980 compromise over unfairness saved the FTC from
going the way of the Civil Aeronautics Board, which Congress began phasing out in 1978
under the leadership of Alfred Kahn, President Carté& deregulatorin-chief. President

18 Util. Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2446 (2014).



Carter signed the 1980 FTC Improvements Act even though he objected to sometsfpiro-
visions because, as he notedthe very existence of this agency is at stak&. Those reforms

to the FTC@& rulemaking process, enacted in May 1980, were only part of what saved the
FTC from oblivion.

Driven largely by outrage over the FT@ attemptto regulate childrer& advertising, Con-
gress had allowed the FT® funding to lapse, briefly shuttering the FTC. As Howard
Beales, then (in 2004) director of the FT& Bureau of Consumer Protection, notedyshut-
ting down a single agency because of disputeger policy decisions is almost unprecedent-
ed.6”° In the mid-to-late 1970s the FTC had interpreted dunfairnes® expansively in an at-
tempt to regulate everything from funeral home practices to labor practices and pollution.
Bealesand former FTC Chairman Tim Muris, summarize the problem thuly:

Using its unfairness authority under Section 5, but unbounded by meaningful
standards, in the 1970s the Commission embarked on a vast enterprise to trans-
form entire industries. Over a 15nonth period, the Commissionissued a rule a
month, usually without a clear theory of why there was a law violation, with on-

ly a tenuous connection between the perceived problem and the recommended
remedy, and with, at best, a shaky empirical foundatioft.

When the FTC attempted to ba the advertising of sugared cereals to children, the Wash-
ington Post dubbed the FTC theéNational Nanny.6* This led directly to the 1980 FTC Im-
provements Actii the one Sens. Goldwater and Schmitt endorsed in the quotation that
opens this paper.

In early 1980, by a vote of 272127, Congress curtailed the FT@ Section 5rulemaking
powers under the 1975 MagnusciMoss Act, imposing additional evidentiary and proce-
dural safeguard<?But the FTC refused to narrow its doctrinal interpretation of unfaimess
until Congress briefly shuttered the FTC in the first modern government shutdown. In De-
cember, 1980, the FTC issued its Uafrness Policy Statementpromising to weigh (a) sub-

19 Jimmy Carter, Federal Trade Commission Improvements Act of 1980 Statement on Signing H.R. 23Maainto Law
28, 1980),available atttp://www.presidency.ucsb.edu/ws/?p id=44790.

2. Howard Beales IlI, Advertising to Kids and the FTC: A Regulatory Retrospective that Advises, @& B2sent
(2004),available alttps://www.ftc.gov/sites/default/files/documents/public_statements/advertising -kids-
and-ftc-regulatory-retrospectiveadvisespresent/040802adstokids. pdf

2], Howard Beales Il & Timothy J. Muris, Striking the Proper Balance: Redress Under Section 13(B) of the FTC
Act 79 ANTITRUST L. J. 1, 1 (2013)available at
http://papers.ssrn.com/sol3/papers.cfim?abstract_id=276486.

2 Editorial, WASH. PosT (Mar. 1, 1978), reprinted inMICHAEL PERTSCHUK , REVOLT AGAINST REGULATION
69070 (1982);see aldBeales,supranote20, at 8Gormer BTT CHaioman Pertschuk characterizes the
Post editorial as a turning point in the Federal Trade

Z Federal Trade Commission Act Improvements Act of 1980, Pub. L. 9852, 94 Stat. 374 (May 28, 1980),
available atttp://uscode.house.gov/statutes/pl/96/252.pdf .
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stantial injury against (b) countervailing benefit and (c) to focus only goractices consumers
could not reasonably avoid. Last year, the FTC finally adopted a Policy Statement on Un-
fair Methods of Competition that parallels the two UDAP statements?

In 1994, in Section 5(n), Congress codified the core requirements of the UP&nd further
narrowed the FTC® ability to rely on its assertions of what constituted public policy. This
was the last time Congressubstantially modifiedthe FTC Act i meaning thatthe Com-
mission has operated since then without courseorrection from Congess?® This is itself
troubling, given that independent agencies are supposed to operate as creatures of Congress,
not regulatory knights errant. But it is even more problematic given the extent of the F&C
renewed efforts to escape the bounds of evenntiimal discretionary constraints.

The Inevitable Tendency Towards the Discretion ary Model

To paraphrase Winston Churchil/l on democracy,
sumer protection and competition regulationi e x cep't for al |l ache ot he
without constant vigilance and reform, will inevitably morph into the unaccountable exer-
cise of poweri what the Founders meant by otlehagedwor d 0
When Benjamin Franklin was asked, upon exitingthe Constitutional Conventon of

1787,0 We | | Doctor, fivka&epubhcaorweeMomaschy@® bet famously re-

markedo A Republic, i*® you can keep it. o

The same can be said forthe FTGnoev ol uti onary processé”subjec
if wecan keep.iAny agencygiven so broad a charge a® p r o0 h iurdair methdds of com-

petitioné and unfair or deceptive acts or practice & wi | | inevitably tend
cise of maximum discretion.

This critique is of a dynamic inherent in the FTC itself, not of particulaChairmen, Com-
missioners, Bureau Directors or other staffers. The players change regularly, each leaving
their mark on the agency, but the agency has institutional tendencies of its ovimherent in

the natureof the agency

The Commission itself mostclar | 'y i dent i fi ed inshitational matuee inof t he
the Unfairness Policy Statement, in a passage so critical it beguoting in full:

“Fed. Tradeset@dmm&mt of Enforcement Principles Regardin
50fthe FTCA§t Au g . 13, 20ty) St @t M@lebfedtd | |,
https://www.ftc.gov/system/files/documents/public_statements/735201/150813section5enforcement.pdt

% The 1996 FTC reauthorization was purelyro forma

% Benjamin Franklin, quoted irRespectfully Quoted: A Dictionary of Quotations BARTLEBY .coM (last visited
May 22, 2016),http://www.bartleby.com/73/15 93.html

27 UPS, supranote 9.
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The present understanding of the unfairness standard is the result of an evolu-
tionary process. The statute was deliberately framed in general terms since
Congress recognized the impossibility of drafting a complete list of unfair trade
practices that would not quickly become outdated or leave loopholes for easy
evasion.The task of identifying unfair trade practies was therefore assigned to
the Commission, subject to judicial reviewin the expectation that the underly-
ing criteria would evolve and develop over time. As the Supreme Court ob-
served as early as 1931, the ban on unfairnedselongs to that class of plases
which do not admit of precise definition, but the meaning and application of
which must be arrived at by what this court elsewhere has calléthe gradual
process of judicial inclusion and exclusion.d %

In other words, Congress delegated vast discrati to the Commission from the very start
because of the difficulties inherent imprescriptive regulation ofcompetition and consumer
protection. The Commission generally exercised that discretion primarily through cabg-

caseadjudication, but began issuig rules on its own authority in 1964? setting it on the
road that culminated in the cataclysm of 1980.

Indeed, given the essential nature of bureaucracies, it was probably only a matter of time

before the FTC reached this point. It is no accident that it took just three years from 1975,

when Congress affirmed the FTCOs impliciaim3es t o 00
tion 5), until the FTCwasbeing ridiculed as the ONational
MagnusonrMoss Act <created a monster, magni fying t
tion 5 discretion with the ability to conduct statutorily sanctionedrulemakings. If it had not
beenthen-Chairman Michael Pertschuk who pushed the FTC too far, it probably would

have, eventually, been some other chairman. The power was simply too great for any gov-

ernment agency to resist using without some feedback mechemiin the system telling it to

stop.

In that sense, we believe the rise of the Internet played a role analogous to the 1975 Mag-
nusonMoss Act, spurring the FTC to greater activity where it had previously been more
restrained®

After 1980, the FTC ceased @anducting new Section 5 rulemakings. Between 1980 and
2000, the FTC brought just sixteen unfairness casedl, of which fell into narrow categories
ofcl ear | g o 0 daltheft arad the facilitation thereof (clearly the leading category);

B UPS, supranote 9.
# Statement of Bas and Purpose, Unfair or Deceptive Advertising and Labeling of Cigarettes in Relation to
the Health Hazards of Smoking, 29 Fed. Reg. 8324, 8355 (1964).

%0 Of course, we also recognize that other societal forces were at work, such as the Naderite consunoéeg
tion movement of the 1970s, and the growing privacy protection movement of the 1990s and 2000s. But the
analogy still offers some value.



(2) breakng or causing the breaking of other laws; (3) using insufficient care; (4) interfering

with the exercise of consumer rights; and (5) advertising that promotes unsafe practia®s.

Just how easy these cases were convaysurn just how cautiougshe Commissbn was in us-

ing its unfairness power$i not only because it waghastened by the experience of 1980 but

also lecauseof Congr essodos reaffirmation of the | imits
of Section 5(n).In a 2000 speech, Commissioner Leary sumanr i zed t he m®©o0ommi ss
strai néd| lappgoackto unfairnesenforcement overthe precedingtwo decades:

The overall impression left by this body of law is hardly that policy has been cre-
ated from whole cloth. Rather, the Commission has souglirough its unfairness
authority to challenge commercial conduct that under any definition would be
considered wrong but which escaped or evaded prosecution by other me#ns.

Yet even then CommissionelLeary noted his concerns about théurgeoningunfairness en-
forcementinnovationintwoo f t h e Co mmiesesticasesibsch Tohé&989)*and
ReverseAuction (2000) Tellingly, his concernwaso ver t he Commi ssi onds f
ly assess the substantiality of the amorphous privacy injes alleged in those casestill, he

concluded on a note of optimism:

The extent of the disagreement should not be exaggerated, however. The majori-
ty [in Reverse Auctipdid not suggest that all privacy infractions are sufficiently
serious to be unfair andhe minority did not suggest that none of them are. The
boundaries of unfairness, as applied to Internet privacy violations, remain an
open question.

The Commission has so far used its unfairness authority in relatively few cases
that involve the Internet. These cases, however, suggest that future application of
unfairness will be entirely consistent with recent history. Internet technology is
new, but we have addressed new technology before. | believe that the Commis-
sion will do what it can to prevent thelnternet from becoming a lawless frontier,
but it will also continue to avoid excesses of paternalism.

The lessons of the past continue to be relevant because the basic patterns of dis-
honest behavior continue to be the same. Human beings evolve much mdams
ly than their artifacts3*

31 Stephen Calkins FTC Unfairness: An Essd$ WAYNE L. REv. 1935, 1962(2000)

#Thomas B. Leary, For mer Commi sUnfaionasse and thefintetib(gpr. B3¢ d. Tr ad
2000),available atttp://www.ftc.gov/public _-statements/2000/04/unfairnessand-internet.

BId.atl1-C  Thé unfairness count in Touch Tone also raised interesting questions about whether an invasion
of privacy by itself meets the statutory requirement that unfairness cause "substantial injury.” Unlike most un-
fairnessprosecutions, there was no concrete monetary harm or obvious and immediate safety or health risks.
The defendants' revenue came, not from defrauding consumers, but from the purchasers of the information
who received exactly what they had requesteil.) .

*1d., at Il -IV.
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The Commission began bringing cases in 2000 alleging that compangesployed unreason-

able data securitypractices While these early cases alleged ththep r act i ces wer e (
anddeceptive, 6 they wer e, 3inn200b,ashe ETC filgduts fir’st d e c e p t
pure unfairness data security action, against
had, apparently, made no promise regarding data securiipon which the FTC could have

hung a deception actior® Since 2009, we believe the Commission has become considerably

more aggressive in its prosecution of unfairness cases, not just about data security, but about

privacy and other high tech issues like product design.

Yetit woul d be hard to pinpoint a singl etomoment
draw a clear line between Republican data security cases and Democratic ones. And this is
preciselya function of the first of the two crucial attributes of the modern FTC vith which

we are concerned: kgal doctrine continues to evolve even in the absence of judicial deci-

sions, its evolution just becomesesstransparent andmore amorphous. As Commissioner

Leary remarkedin a footnote that now seems prescient:

Because this cee was settled, | cannot be sure that the other Commissioners
agreed with this rationale®’

|l ndeed, this is the crucial di ffer emamem-bet wee
mon law. There is an observable directedness to the evolution of the real coonmlaw,

which rests on a sort of ongoingonversationamong the courts and the economic actors

that appear before them. The FTCO0s ersatz cor
edness or opennessnd the conversations thatlo occur are more like whsperedtéte-a-tétes

in the corner that someone else occasionally overhears.

But the second point is actually the more importantalthough the two are relatedIn this
institutional structure, how often individual Commissioners dissent and how much rigor
they demand matters far, far less than the structud the agencyitself. There is only so
much an individual can do to divert the path of an alreadysteamingship.

This leads back to the point made above: that we should expect regulatory agencies, over
time, to expand their discretion as much as the constraints upon the agency allow. In this,
regulatory agencies resemblgaseswhich, when unconstrained do not occupy a fixed vol-
ume (defined by a clear statutory scheme, as in the Rulemaking Modelt rather expand to

% See, e.g.FTC v. Rennert, Complaint, FTC File No. 992 3245,
http://www.ftc.gov/0s/2000/07/iogcomp.htm (2000} In re Eli Lilly, Complaint, File No. 012 3214,
http://www.ftc.gov/os/2002/05/elilillycmp.htm (2002).

%¥Complaint, In the Matter of BJG&6s Whol esbocketN&€C-ub, | nc.,
4148 available atttp://www.ftc.gov/enforcement/cases -proceedings/0423160/bjs-wholesaleclub-inc-
matter.

%7 Leary, Unfairness and tihaternet supranote 32, n.50.
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fill whatever space they occupyW hat ultimately determines the size, volume and shape of
a gasis its container. Sq too, with regulatory agenceés what ultimately determinesan agen-
cyod6s s cal egendaacedhp externakcanstraintsthat operateuponit.

The FTC has evolved the way it has because, most fundamentally, Sectioofters little in

the way of prescriptive, statutoryconstraintss, and because tHawefadleGds pr «
it to operate caseby-case with relatively little meaningful, ongoing oversight from the

courts.

We distinguish this from two other models of regulation: (1) thdRulemaking Model, in

which the a g e n ¢ y @tisn isdconst@ined chiefly by thelanguage of its organic statute,

procedural rulemaking requirements and the courtand (2) the Evolutionary Model, in

which the agency applies a vague standard case by case, but is constrained in doing $ts by

ongoing interaction with the courts® By contrast, w ¢ a |l |  tumrent appio&ch the
Discretionary Model, in which the agencyalso applies a vague standard cabg-case, but

in which it operates without meaningfuljudicial oversight such that dodrine evolves at the

Commi ssionds discretion and with Ilittle of the
opinions. (Dialogue between majority and minority Commissioners seldom approaches the

analysis of judicial opirnons.)

We believe there is an inbrent tendency of agencies that begin with &volutionary M odel

A which is very much the design of the FTGi to slide towards theD iscretionary M odel,

simply because all agencies tend to maximize their own discreticemd because the freedom
afforded byt he | ack of statutory <constr ayocagepro-on s ult
cessenable these agencies to further evade judicial constraintfie only way to check this

process without, of course, simply circumscribing its discretion by substantive stde (i.e.,

amending section 5(a)(2))is regular assessment and courserrection by Congresdi not

with the aim of its own micromanagement of the agency, but rather with the aim of invigor-

ating the ability of the courts to exert their essential rola steering doctrine

This is not to be taken as an admission of defeat or a condemnation of the Commission.
There is no reason to think that the FTC was every way ideally constituted from the start
(or in 1980 or in 1994) that its model could perform exatly as intended andperfectly in the
public interest no matter what changed around it. Rather, limited, thoughtful oversight by

®¥We derive the term oevolutionaryo6 dupranoe9t he Unfairness

The present understanding of the unfairness standard is the result of an evolutioflaeyspabcess
ute was deliberately framed in general terms since Congress recognized the impossibility of
drafting a complete list of unfair trade practices thawould not quickly become outdated or
leave loopholes for asy evasion.The task of identifying unfair trade practices was therefore
assigned to the Commission, subject to judicial review, in the expectation that the underlying
criteria would evolve and deelop over time.
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Congress is simply in the nature of the beasks Justice Holmes said (of the importance of
free speech):

That, at any rate,is the theory of our Constitution. It is an experiment, as all life
is an experiment. Every year, if not every day, we have to wager our salvation
upon some prophecybased upon imperfect knowledgé’

That, in a nutshell, is why regular reauthorization is dfical for agencies like the FTC.As
President [Wher tneere ds aviidgorcoous congressional
This is more true for theFTC i with its vast discretion immense investigative powerand
all-encompassing scop@ than any other agency As we wrote in the precursor to this re-
port:

Thus, while the Congress of 1914 intended to create an agency better suited than
itself to establish a flexible but predictable and consistent body of law governing
commercial conduct, the modern trad of administrative law has relaxed the re-

over

guirement that an agencyo06s output be predict

The FTC has embraced this flexibility as few other agencies have. Particulairy
its efforts to keep pace with changing technology, the FTC has erabed its role
as an administrative agency, and frequently sought to untether itself from ordi-
nary principles of jurisprudence (let alone judicial review?’

The Doctrinal Pyramid

One of the chief reasons the FTC has come to operate the way it does is that\tocabulary

around its operations is deeply confused,

t er m 0 c o nmoam (atnattedly first-cut) effort to introduce some concreteness,ev
view the various | ev el Boctrmdl Pyéagid ithat lmaksssendethiags
like the following, from highest to lowest degrees of authority:

1. The Statute: Section 5(and other, issuespecific statutes)

2. Litigated Cases: Only these are technically binding on courts, thus they rank
near the top of the pyranid, even though they are synthesized in, or cited by,
the guidance summarized below. There are precious few of these on Unfair-
ness or the key emerging issues of Deception

3. Litigated Preliminary Injunctions : Less meaningful than full adjudications
of Sectin 5, these are, unfortunately, largely the only judicial opinions on
Section 5.

4. High-Level Policy Statements Unfairness, Deception, Unfair Methods of
Competition

39 Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J. dissenting).
40 Consumer Protection & CompetRiegulation in a Higlfiech World, supyaote 4.
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5. Lower-Level Policy Statements The now-rescinded Disgorgement Policy
Statement, the(not-yet existent) Materiality Statement we proposeetc.
6. Guidelines: Akin to the severalDOJ/FTC Antitrust Guidelines, synthesizing
past approaches to enforcement into discernible principles to guide future en-
forcement and compliance
7. Consent Decrees Not binding upon the Commission and hinging (indirectly)
upon the very | ow bar of whether the Commi
violation occurred, these provide little guidance as to how the FTC really un-
derstands Section 5
8. Closing Letters: Issued by the staff, these letters &itnes provide somelim-
ited guidance as to what the staff believe rtillegal
9. Reports & Recommendations| n t heir current form, the FT
tle more than offer the majordidbwds vi ews
comply with Section 5, but carefully avoid any real legal analysis
10. Industry Guides: Issuespecific discussions issued by sta#.g, photo copier
data security)
11. Public Pronouncements Blog posts, press releasespngressional testimony,
FAQs, etc.

Il n essence, under todayds Discretionary Model
pyramid, while doing little to develop the top. Under the Evolutionary Model, the full
Commission would develop doctrine primarily through litigation, and do everthing it pos-

sibly could to provide guidance at higher levels of the pyramid, such as by debating, refining

and voting upon new Policy Statements on each of the component elements of Unfairness

and Deception and Guidelines akin to theHorizontal Merger Guidelines. Instead, the FTC

staff 1issues Guides and other forms of <casual
val ue. |l ndeed, much of the Oguidanced issued
tion, but rather to expand it by increasing the agn c y 6 s aokrcel private partiesnto

settlementsfi which begins the cycle anew

Our Proposed Reforms

Seventeerbills have been introduced in the House Energy & Commerce Commiti@eSub-
committee on Commerce, Manufacturing and Tradaimed at reforming the agency for the
modern, technological ageand improving FTC process and subjeanhatter scopein order to
better protect consumersMost of these will, we hope, be consolidated into a single FTC
Reauthorization Act of 2016, passed in both chambersnd signed by the President.

With the hope of aiding this processwe describe and assesgne of these proposed bills, fo-
cusing in particular on whether and how well each proposal addresses the fundamental is-
sues that define the problems of tod@y FTC. In broad strokes, the proposed bdladdress
the following areas

I Substantive standards
1 Enforcement and guidance
1 Remedies
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9 Other processissues
9 Jurisdictional issues
M Other issues

Our analysis addresses the bills within the context of these broeategories and adds our
own suggestions(and one additional category: Competition Advocacy)for both minor
amendments and additional legislation in each category.

Despite our concerns, we remaifroadly supportive of the FTGs mission and we generally
support expandirg the agencys jurisdiction, to the extent that doing so effectively addresses
substantial, identifiable consumer harms or reduces the scope of authofiy sector-specific
agencies. Although the process reforms proposed in these bills,ame believe,relatively
minor, targeted adjustments, taken together they would do much to make the FTC more
effective in its core mission of maximizing consumer welfare. But these proposed reforms
are only a beginning.

Even if all of these reforms were enacted immediatgl they would not fundamentally, or
even substantially, change the corenctioning of the FTC fi and the coreproblem at the
FTC today: its largely unconstrained discretion.

The FTC loudly proclaims the advantages of itex posapproach of relying on cas-by-case
enforcement of UDAP and UMC standards rather than rigicex anteulemaking, especially
over cutting-edge issues of consumer protectioAnd there is much to commend this sort of
approach relative to the prescriptive regulatory paradigm that chatarizes many other
agenciesfi again, the Brolutionary Model. Butu nd e r t hDéscreiohd®yd adel, the
Commission usesits ocommon law of consent decreds(more than a hundred highktech
cases settled without adjudication, and with essentially zero litigated cases to guide these
settlements) and a mix of other forms of soft law (increasingly prescriptive reports based on
workshops tailored to produce predetenined outcomes, and various other public pro-
nouncements), ¢ oregulated i or, more accurately, totry to steerfi the evolution of tech-
nology.

The required balancing of tradeoffs inherent imnfairness and deception have little meaning

if the courts do nd review, follow or enforce them if the Bureau of Economics has little role

in the evaluation of these inherently economic considerations embodied in teaforcement
decisionrmaking of the Bureau of Consumer Protection or in its workshopsnd if other
Commissioners are able only to quibble on the margins about the decisions made by the
FTC Chairman. Simply codifying these standards, as Congress codified the heart of the Un-
fairness Policy Statement in Section 45(n) back in 1994, and as the proposed CLEABt A
would finish doing, will not solve the problem: The FTC hasroutinely circumvented the
rigorous analysisdemanded bythese standards, and the same processes would enable it to
continue doing sa
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To address these concerns,enalso propose herea number d further process reforms that
we believewould begin to correct these problemand ensure that the Commissio® process
really does serve the consumers the agency was tasked with protecting

Our aim is not to hamstring the Commission, but to ensure that wields its mighty powers

with greater analytical rigori something that should inure significantly to the benefit of
consumers. Ideally, the impetus for such rigor would be provided by the courts, through

careful weighing of the FTGs implementation of substantive standards in at least a small
but-significant percentage of cases. Those decisions would, in turn, shape the Bl€xercise

of its discretion in the vast majority of cases that wili and should, in such an environment

fi inevitably settle out d court. The Bureau of Economics and the other Commissioners

would also have far larger roles in ensuring that the FTC takes its standards seriouBlyt

reaching these outcomes requiresd j ust ment t o prbcesesomemiy Bisi onod s
ther codification of the standards the agency already purports to follow

We believethat our reforms should attract wide bipartisan support, if properly understood,
and that they would put the FTC on sound footing for its second centurfy one that will
increasingly se the FTC assert itself as the Federal Technology Commission.

FTC Act Statutory  Standards

Unfairness

The Statement on Unfairness Reinforcement& Emphasis (SURE) Act

Rep. Markwayne Mullin& (R-OK) bill (H.R. 5115)* further codifies promises the FTC
made inits 1980 UnfairnessPolicy Statementii thus picking up where Congress left off in
1994, the last tine Congress reauthorized the FTC in Section 5(n):

The Commi ssion shall have no atortplfactioei ty €é t o
on the grounds that such act or practice is unfair unless the act or practjde

causes or is likely to cause substantial injury to consumdig which is not rea-

sonably avoidable by consumers themselves ahil not outweighed by counter-

vailing benefits to consumers or to competition. In determining whether an act or

practice is unfair, the Commission may consider established public policies as ev-

idence to be considered with all other evidence. Such public policy considerations

may not save as a primary basis for such determinatiofs.

“ The Statement on Unfairness Reinforcement and Emphadi&t, H.R. 5115,114th Cong. (2016)hereinafter
SURE Act] available altttps://www.congress.gov/bill/114th -congress/housebill/5115/text .

215 U.S.C. § 45(n).
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This effectively codified the core of the Unfairness Policy Statement, whibarring the FTC
from relying on public policy determinations alon€e'? The bill would add severaladditional
clauses to Section &), drawn from the Unfairness Policy Statement. Most importary:

1. It would exclude otrivial or merely speculatived harm from the defnition of
osubstantiab injury. *

2. It would enhance the Acts ocountervailing benefit® language to require con-
sideration of the onet effect® of conduct, including dynamic, indirect conse-
guences (like effects on innovatiort}.

3. It would prohibit the Commission from osecondguesg$ing] the wisdom of
particular consumer decisiong and encourage itto ensurecthe free exercise
of consumer decisionmakingd*

These provisions in particular (along with the others included in the hilto be surg would
codify core aspects of the economic tradeff embodied in the UPS. They would enhance
the Commissiorn®s administrative efficiency and diect its resources where consumers are
most benefited They would ensurethat the FTC& weighing of costs and benefits s com-
prehensive as possible, avoiding the systematic focus on concrete, stearh costs to the
exclusion of larger, longeiterm beneits. And they would help to preserve the inherent bene-
fits of consumer choice, and avoid the intrinsic costs of agency paternalism

Codification of these provisionswould benefit consumers. And bcause H.R. 511& lan-
guage hews almost verbatim to the Unfeness Policy Statement, it should be uncontrover-
sial. Effectively, it simply makes binding those parts of the UPS that Congress did not codify
back in 1994.

3 The Unfairness Policy Statement had said:

Sometimes public policy will independently support a Commission action. This occurs when
the policy is so clear that it wil entirely determine the question of consumer injury, so there is
little need for separate analysis by the Commissior

To the extent that the Commission relies heavily on public policy to support a finding of un-

fairness, the policy should be clear and Weestablished. In other words, the policy should be

declared or embodied in formal sources such as statutes, judicial decisions, or the Constitu-

tion as interpreted by the courts, rather than being ascertained from the general sense of the

national values.The policy should likewise be one that is widely shared, and not the isolated

decision of a single state or a single court. If these two tests are not met the policy cannot be
considered as an oOestablishedd pubThé@Commiel i cy for pi
sion would then act only on the basis of convincing independent evidence that the practice

was distorting the operation of the market and thereby causing unjustified consumer injury.

UPS, supranote 9.

“ SURE Act, supranote 41.
“d.

“®d.
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VALUE OF THE BILL: Codifying the Unfairness Policy Statement Would
Reaffirm its Value, Encouraging Dissents and Litigation

Codifying a policy statement, even if verbatim and only in part, does essentially four things:

1. Legally, it makes the policy binding upon the Commission, since Policy
Statements, technically, are notOn the margin this should deter the FTC
from bringing more-tenuous casesthat may not benefit consumers but thait
might otherwise have brought.

2. Practically, it confers greater weight on the codified text in the Commissian
deliberations, empowering dissenting Commissioners fmoint to the fact that
Congress has chosen to codify certain language and requiring the majority to
respond.

3. Legally, it somewhatreduces the deference the courts will give the FT@hen
it appliesthe statute(under Chevroprelative to thestronger deference gen to
agencies applying their owrpolicy statemens (under Aue.*’

4. Perhaps most importantly,it gives defendantsa strongerleg to stand on in
court, thus increasing, on thanargin, the number that will actually litigate ra-
ther than settle That, in turn, benefits everyone by increasing th&tock of ju-
dicial analysisof doctrine.

In all four respects, the FTC would greatly benefit from the H.R. 5115 further codification

of the Unfairness Policy StatementAs a stringof dissenting statements by former Gomis-
sioner Wright make lays bare, the FTC is not consistently takingthe Unfairness Policy
Statement seriously*® At most, it pays lip service even to the three core elements of unfair-
ness set forth in Section 5(M) and even less regard to those aspectdioé UPS not codified

in Section 5(n)#°

Indeed, it is difficult to imagine any principled objection to codifying a documenthat the
FTC already claims to observe carefullyAnd if the agency plans to bring unfairness cases
that are not covered by the four corners of the Unfairness Policy Statement (yet somehow
within Section 5(n)), that should be a matter of grave concern to Congress.

“’ Note that not everyone agrees thathevromleference is weaker thaAuerdeference SeeSasha Volokh,Auer
and ChevrqimHE VOLOKH CONSPIRACY (Mar. 22, 2013) available abttp://volokh.com/2013/03/22/auer -
and-chevron/.

“8 See, e.gDissenting Statement of Commissioner Joshua D. Wright, In the Matter of Apple, Inc., FTC File

No. 1123108 (Jan. 15, 2014pvailable at

https://www.ftc .gov/sites/default/files/documents/cases/140115applestatementwright 0.pdfSee alsBerin
Sz6ka,J osh Wrightdos Unfinished Legacy: ,RRefHONTARE MARKEF T C
(Aug. 26, 2015),https://truthonthemarket.com/2015/08/26/josh _-wrights-unfinished-legacy/.

4 UPS, supranote 9.
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As valuableas codification ofthe substantive standards of the Unfairness Policy Statement
would be, mere codification or even tweaking, is unlikely to change much about the FT&
apparent evasion of its obligation to adhere to those standards. Rather, unldggsprocessf
enforcement by which the FTC has evaded the limits of the Statemeist adjusted the
Commission will remain free to avoidthe rigor it contemplates.

Indeed, it is far from clearthat eventhe 1994 codification of the heart the Unfairness Policy
Statement has beereffectivein actually changing the FTGs approach to enforcement. It is
certainly possible that, but for Section 5(n), the Commission would have taken an even
more aggressive approach to unfairness, and done even less to analyze its comemioele-
ments in enforcement actions.

The process reforms we propose below are intended either (a) to increase the likelihood that
the FTC will actually litigate unfairness cases, thus gaining judicial development of the doc-
trine, (b) that the Commissionerghemselves will better develop doctrine through debate, or
(c) that FTC staff, particularly through the involvement of the Bureau of Economics, will do
so. Some combination of these (and, doubtless, other) reforms is essential to giving effect to
Section5(n) in its current form, to say nothing of expanding 5(n).

But the reform that would make the biggest difference within 5(n) itself would be to amend
the existing Section 5(n) as follows:

The Commission may not issue a complaint under this sectiaimlessthe Com-
mission demonstrates by greponderance of objective evidencethat an act or
practice causes or is likely to cause substantial injury to consumevkich is not
reasonably avoidable by consumers themselves and not outweighed by counter-
vailing benefits to consumers or to competition.

The preponderance of the evidence standard is certainly a higher standard than the FTC
currently faces for bringing complaints, but only because that standard is so absurdly low
under Section 5(b):0reason to believe thafa violation may have occurredp and that oit
shall appear to the Commission thafan enforcement actionjwould be to the interest of the
public.6*® The opreponderanceof the evidence standard is the same standard used in civil
cases,simply requiring that civil plaintiffs provide evidence that that their argument is
omore likely than notod to get judgement against defendants. This standardsabstantially
less stringent than theébeyond a reasonabledoubt6 standard used in criminal cass, or the
oclear and convincing standard used in habeas petitions, so it should be suitable for the
FTC®& unfairness work.

5015 U.S.C. § 45(b).

18



Why should the FTC havea higherburden (than it does today)at this intermediate stage in
its enforcement process, when it brings complaint?The FTC has significant precomplaint

powers of investigation at its disposal; wvill have hadconsiderableopportunity to perform

discovery beforéoringing its complaint. Unlike private plaintiffs, who must first survive a
Twombly Igbal motion to dismissbefore theycan compel discovery, typically at their own

expense the FTC cando so (through its civil investigative demand powenji and impose
all of its costson potential defendantsi beforever alleging wrongdoing.

As we discuss inmore detail below,” in order to justify the massive expense of this pre
complaint discovery process, it is not enough that it enaldi¢he Commission to engage in
fishing expeditions toouncover possible violations of the law. Rather, if it is to be justdd,
and if its use by the Commission is to be kept consistent with its consunveglfare mission,
it must tend to lead to enforcementonly when complaints can be justified by the weight of
the evidence uncoveredA heightened burden is more likely to ensur this fealty tothe con-
sumer interest and to reduce thenefficient imposition of discovery costs on the wrong en-
forcement targets

It is also important to note that, although we disagree strongly with their claintéseveral
FTC Commissioners and commerdtors have asserted that the set of consent orders entered
into by the Commission with various enforcement targets constitutede facteommon law:
oTechnically, consent orders legally function as contracts rather than as binding precedent
Yet, in practice, the ordersfact i on muc h n® mhenaking theaedclai;ms pro-
ponents, including the Commissio current Chairwoman?* assert thatothe trajectory and

51 Sednfraat 31.

52 See, e.gBerin Szoka,Indictments Do Not a Common Law Make: A Critical Look at ti#e Edisumer Protection
0Case Law ¢2014 TPRC Conference Paper, Jul. 15, 2014yailable at
http://papers.ssrn.com/sol3/papers.cfim?abstract id=2418572Geoffrey A. Manne & Ben Sperry,FTC Process
and the Misgui ded No toofdata Securitavailable B@p:/th&sontcroogrsitel a w
rte_uploads/files/manne%20%26%20sperry%29020ftc%20common%20law%20conference%20paper.pdf

%3 Daniel J. Solove & Woodrow Hartzog, The FTC and the New Common Law of PriidéyCoLum . L. REV.
583, 607(2014)

* Address by FTChairwoman Edith Ramirez 6, at the Competition Law Center at George Washington Uni-

versity School of Law (Aug. 13, 2015)available atttps://w ww.fic.gov/system/files/documents/
public_statements/735411/150813section5speech.pffo As | have emphasized, I favor
proach to the devel op me€heprevious chSirevaman held theSsank vienbesCiom-e . 6 ) .
missioner Julie Brill, Privacy, Consumer Protection, and Compgetipeech given at 12th Annual Loyola Anti-

trust Colloquium (Apr. 27, 2012),available afttp://www.ftc.gov/sites/default/files/documents/
public_statements/privacyconsumerprotection-andcompetition/120427loyolasymposium.pdf(dYet our pri-

vacy cases are also more generally informative about data collection and psactices that are acceptable, and

those that cross the line, under Section 5 of the Federal Trade Commission Act creating what some have re-

ferred to as a common law of privacy in this country).
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development [of FTC enforcement] has followeda pr edi ct abl e set of
amount to] the functional equivalentof common law.6>

For theseclaims to be true or worthy, it would seem necessaryat a minimum.that the
Commissiond consumer protection complaints, which are virtually always coupled with
consent orders upon their releas@ecausethere is no statutory standard for settling FTC enforce-
ment actions be tied to substantive standards that go beyond the mere exercise of three
commissioner®discretion. And yet the FTC and the courts have consistently argued that

the FTC Act® oreason to believé standard for issuance of complaints requires nothing
more thanthis minimal exercise of discretion. As former Commissioner Tom Rosch put it,

[t]he oreason to believé standard, however, is not a summary judgment stand-
ard: it is a standad that simply asks whether there is a reason to believe that liti-
gation may lead to a finding of liability. That is a low thresholé . [ ©rgaksom
to believed standard is amorphous and can have aol know it when | see it
feel 6°°

This creates a reaproblem for the claims that the Commissio@ consent orders have any
kind of precedential power:

In theory, the questions of whether to bring an enforcement action and whether a
violation occurred are distinct; but in practice, when enforcement actions enmal
settlements (and when the two are often filed simultaneously), the two questions
collapse into one. The FTC Act does not impose any additional requirement on
the FTCt o negoti at e Thus, atebest, the e deéisions are
roughly analogous mt to court decisions on the merits, but to courtlecisions on
moti ons t oOrérmpsiews dore precisely, the FT& decisions are
analogous to reviews of warrants in criminal cases, &ommissioner Rosch has
argued. It would be a strange crimindcommon law, indeed, that confused ulti-
mate standards of guilt with the far lower standard of whether the police could
properly open an investigation, yet this is essentially what the FEEocommon
lawo of settlements does’

The incentives, discussed in wre detail below?® that impel nearly every FTC consumer
protection enforcement target to settle with the agency ensure that the only practical inflec-

% Solove & Hartzog, supranote 53, at 608.

%6 J. Thomas Rosch, Commissioner, Fed. Trade Comin, Remarks at the American Bar Association Annual Meet-
ing, 304 (Aug. 5, 2010),available abttps://www.ftc.gov/sites/default/files/documents/public_statements/so -
i-serveboth-prosecutorand-judge-whats-big-deal/100805abaspeech.pdf

57 Berin Szoka,Indictments Do Not a Common Law Make: A Critical Look at tiie Edi@&umer Protecti@@ase
Lawo 7-8, available at

http://masonlec.org/site/rte _uploads/files/Szoka%20for%20GMU%20FTC%20Workshop%20-
%20May%202014.pdf

%8 Seeinfraat 31.
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tion point at which the entire enforcement process is subject to any kind ofeview,0 is
when the Commissoners vote to authorize the issuance of a formal complaiand, simulta-
neously, approve an alreadyegotiated settlement. That such a determinatiomay be based
solely on the effectively unreviewabf8 discretion of the Commission that the complainfi
not the consent ordefi meetsthe current,low threshold is troubling.

As former FTC Chairman Tim Muris observed,dWithin very broad limits, the agency de-
termines what shall be legal. Indeed, the agency has ba&awlesDin the sense that it has
traditionally been beyond judicial controld® If meaningful judicial review is ever to be
brought to bear onthe final agency decisions embodied in consent ordens is crucial that

the complaints that give rise to those settlements be subject to a more meaningful standard
that imposes some evidentiary and logical burden on the Commission beyond the mere ex-
ercise of its discretionWhile a preponderance of the edence standard would hardly im-
pose an insurmountable burden on the agency, it would at least impose a standard that is
more than purely discretionary,and thus reviewable by courts and subject to recognizable
standards upon which such review could proceedllost importantly, enacting such a stand-
ard should on the margin, embolden defendants to resist settling cases, thus producing
more judicial decisions, which could in turn constrain the FT@ discretion.

None of our proposed reforms to the FTG investigdion proces$* would in any way un-
demine the FTC& ability to gather information prior to issuing a complaint.The FTC
would still be able to contact parties and investigate them through its 6(b) powers and use
civil investigative demands if necessary taompel disclosure But it is necessary to heighten
the FTC& standard for finally bringing a complaint since it can do significant investigation
beforehand. It is not unreasonable to think they should have enough evidence to determine
a violation of the law by a preponderance of the evidence by the point of complaint, espe-
cially since this is where most enforcement actions eml settlement

Deception & Materiality

No Bill Proposed

The FTC& 1983Deception Policy Statement forms one of the two pillars of itsonsumer
protection work. As with Unfairness, the purpose of the Deception power is to protect con-
sumers from injury. But unlike Unfairness, Deception does not require the FTC to prove
injury. Instead, the FTC need prove only materialityi as an evidentiay proxy for injury:

%9 SedTC v. Standard Qil Co. of Cal., 449 U.S. 2321980)
8 Muris, supranote 8, at 49.
1 See infrat 31.
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[T]he representation, omission, or practice must be @material6 one. The basic
guestion is whether the act or practice is likely to affect tronsumes conduct

or decision with regard to a product or service. If so, the practicensaterial, and
consumer injury is likely, because consumers are likely to have chosen differently
but for the deception.In many instances, materiality, and hence injury, can be
presumed from the nature of the practice. In other instances, evidence of ma-
teriality may be necessary Thus, the Commission will find deception if there is a
representation, omission or practice that is likely to mislead the consumer acting
reasonably in the circumstances, to the consun@gedetrimengé .

A finding of materiality is also a finding that injury is likely to exist because of
the representation, omission, sales practice, or marketing technique. Injury to
consumers can take many formdnjury exists if consumers would have chosen
differently but for the deception . If differ ent choices are likely, the claim is
material, and injury is likely as well. Thus, injury and materiality are different
names for the same concepf?

Materiality is the pointof the Deception Policy Statement. It is a shortcut by which the FTC
can protect consumers from injury i(e, not getting the benefit of the bargain promised
them) without having to establish injury (that failing to get this benefit actually harms
them). A finding of materiality allows the FTC to presume injury because, in the traditional
marketing context, a deceptive claim that ismateriald enough to alter consumer behavior
(which is the pointof marketing, after all) may reasonably be presumed to do soways that
a truthful claim wouldnd (or else why bother making the misleading claim?).

Unfortunately, the FTC has effectively broken the logic of the materialitgshortcutd by ex-
tending a secondet of presumptions: most notably, that all express statements are material.
This presumption may make sense in the context of traditional marketing claisy but it
breaks down with things likeprivacy policies and other noamarketing claims (like online
help pages)i situations where deceptive statements certaintgayalter consumer behavior,
but in which such an effect ca be presumed (because the company making the claim is
not doing so in orderto convince consumersto purchase the productf?

The FTC has justified this presumptioron-top-of-a-presumption by pointing tothis passage
of the DPS (shown with the critical footnotes):

52 DPS supraote 10.
% d. at 6 (emphasis added).

5 Of course, even in the marketing context thigresumption is one of administrative economy, not descriptive

reality. While there is surely a correlation between statements intended to change consumer behavior and ac-

tual changes in consumer behavior, a causal assumption is not warrant8de generalBeoffrey A. Manne &

E. Marcellus Williamson, Hot Docs vs. Cold Economics: The Use and Misuse of Business Documents in Antitrust En-
forcement and Adjudicatidi ARiz, L. REv. 609 (2005).
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The Commission considers certain categories of information presumptively mate-
rial.*” First, the Commission presumes that expss claims are materidf As the
Supreme Court stated recently [irCentral Hudson Gas & Electric Co. v],R&ih

the absence of factors that would distort the decision to advertise, we may as-
sume that the willingness of a business to promote its prodsaeflects a belief
that consumers are interested in the advertising.

4" The Commission will always consider relevant and competent evidence offered
to rebut presumptions of materiality.

“8 Because this presumption is absent for some implied claims, tBemmission
will take special caution to ensure materiality exists in such cases.

In effect, the first two sentences haveome to swallow the rest of the paragraph, including
the logic of the Supreme Couid decision inCentral Hudsorthe single most important case
of all time regardingthe regulation of commercial speecF.In particular, the FTC ignores

the dabsence of factors that would distort the decision to advertié€.

When the Deception Policy Statement talked abouiexpress clams,6 it was obviously con-
templating marketingclaims, where the presumption of materiality makes sense: if a compa-
ny buys an ad, anythingt saysin the ad is intended to convince the viewer to buy the prod-
uct. The intention to advertise the product is siply the flipside of materiality i a way of
inferring what reasonable buyersvould think from what profit-maximizing sellers obviously
intended. But this logic breaks down once we move beyond advertising claims.

We have written at length about this problemn the context of the FTG® 2015 settlement
with Nomi, the maker of a technology that allowed stores to track usésovementon their
premises as well as a shoppé&s repeat visits, in order to deliver a bettein-store shopping
experience, placement ofroducts, etc®®

The FTC& complaintfocusedon a claim made in the privacy policy on Nom&s website that
consumers could opbut on the website orat 6any retailer using Nomis technologyé Nomi
failed to provide an instore mechanism for allowingconsumers to optout of the tracking
program, but it did provide one on the websitdi right where the allegedly deceptive claim
was made.That Nomi did not, in fact, offer an in-store optout mechanism in violation of its
express promise to do so is cleawhether, taken in context, that failure wasmaterial how-
ever, is not clear.

%1d. at 5.

®%Cent. Hudson Gas & Elec. 0%#MFUSH7(1P80)b. Serv. Commdn

®71d. at 567068.

% SedGeoffrey A. Manne, R. Ben Sperry & Berin Szokaln the Matter of Nomi Technologies, Inc.: The Dark Side of
the FT@ Latest Fe€lood Casg@CLE Antitrust & Consumer Protection Research Program White Pape2015
1), available afttp://laweconcenter.org/images/articles/icle -nomi_white paper.pdf
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For the FTC majority, even though the website portion of the promise was fulfilled, Nor&
failure to comply with the in-store portion amounted to an actionable deceptiorBut the
majority dodged the key question: whether the evidence that Nomi accurately promised a
website optout, and that consumers could (and did) opbut using the website, rebuts the
presumption that the inaccurate, irstore optout portion of the statement vas material, and
sufficient to render the statemerds a wholdeceptive.

In other words, the majority assumed that Nonts express claim, in the context of a privacy
policy rather than a marketing statement, affected consumétsehavior. But given thevery
different purposes of a privacy policy and a marketing statemefand theimmediate availa-
bility of the website optout in the very place that the claim was madethat presumption
seems inappropriate The majority did not discuss the reasonableness dfet presumption
given the different contexts, whichshouldhave been the primary issue. Instead it simply re-
lied on a literal reading of the DPS, neglecting to consider whether its underlying logic mer-
ited a different approach.

The Commissionfailed to denponstrate that,as a wholeNomi & failure to provide in-store
opt out was deceptive in clear contravention of the Deception Policy Statemeris require-
ment that all statements be evaluated in context:

[T]he Commission will evaluate the entire advertisementransaction, or course
of dealing in determining how reasonable consumers alikely to respond. Thus,
in advertising the Commission will examinedthe entire mosac, rather than each
tile sepaately.6®

Moreover, despite the promise in the DPS that the Commission wouldalways consider
relevant and competent evidence offered to rebut presumptions of materialitthe FTC
failed to do so inNomi. As Commissioner Wright noted in his dissent:

[T]he Commission failed to discharge its commitment to duly consider relevant
and competent evidence that squarely rebuts the presumption that Na@mifailure
to implement an additional, retaitlevel opt out was material to consumers. In
other words, the Commission neglets to take into account evidence demonstrat-
ing consumers would notohave chosen differentlg but for the allegedly decep-
tive representation.

Nomi represented that consumers could opt out on its website as well as in the
store where the Listen service waseing utilized. Nomi did offer a fully function-

al and operational global opt out from the Listen service on its website. Thus, the
only remaining potential issue is whether Nont failure to offer the represented
in-store opt out renders the statement irts privacy policy deceptive. The evi-

% DPSsupranote 10, at4n.31 (quotingF e d . T r a d e St&@lmgdniy,B817 F.2d 669, 674 (2d Cir.
1963)).
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dence strongly implies that specific representation was not material and therefore
not deceptive. Nomfis otrackingo of users was widely publicized in a story that
appeared on the front page of The New York Times, a piitation with a daily
reach of nearly 1.9 million readers. Most likely due to this publicity, Non@ web-
site received 3,840 unique visitors during the relevant timeframe and received 146
opt outsfi an opt-out rate of 3.8% of site visitors. This opbut rate is significant-

ly higher than the optout rate for other online activities. This high rate, relative
to website visitors, likely reflects the ease of a mechanism that was immediately
and quickly available to consumers at the time they may have been reaglithe
privacy policy.

The Commissior reliance upon a presumption of materiality as to the addition-
al representation of the availability of an irstore opt out is dubious in light of ev-
idence of the optout rate for the webpage mechanismActual evidenae of con-
sumer behavior indicates that consumers that were interested in opting out of the
Listen service took their first opportunity to do so. To presume the materiality of
a representation in a privacy policy concerning the availability of an additional,
in-store optout mechanism requires one to accept the proposition that the priva-
cy-sensitive consumer would be more likely to bypass the easier and immediate
route (the online opt out) in favor of waiting until she had the opportunity to opt
out in a phydcal location. Here, we can easily dispense with shortcut presump-
tions meant to aid the analysis of consumer harm rather than substitute for it
The data allow us to know with an acceptable level of precision how many con-
sumersii 3.8% of themii reached theprivacy policy, read it, and made the de-
cision to opt out when presented with that immediate choic&he Commissions
complaint instead adopts an approach that places legal form over substance, is
inconsistent withthe available data, and defies common sse ™

The First Circuit&@ recentopinion in Fanning v. FTGompounds the FTGs error. First, it
holds (we believe erroneously}hat the DPS® presumptions ared limited to the marketing
milieu:
There is no requirement that a misrepresentation be contained in an advertise-
ment. The FTC Act prohibits aGleceptive acts or practiceBand we have upheld

the Commission when it imposed liability based on misstatements not contained
in advertisements’*

In addition, the Fanningdecisionwould allow the FTC to go even a step further. Citing the
language from the Deception Policy Statemerthat oclaims pertaining to a central charac-

0 Dissenting Statement of Commissioner Joshua D. Wrightn the Matter of Nomi Technologies, Inc, at 3-4
(Apr. 23, 2015) (emphasis addedgvailable at
https://www.ftc.gov/system/files/documents/public_statements/638371/150423nomiwrightst atement.pdf

"Fanning v. Fed. Trl524,selip @oamid May 9, 20k6)vailalie at
https://www.ftc.gov/system/files/documents/cases/051816jerkopinion. pdf (citing Sunshine Art Studios, Inc. v.
FTC,481F.2d1171,1179 4 (1st Cir. 1973) (finding FTC Act violati
ing customers excess merchandise and using 0a fictitio
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teristic of the product aboutiwhich reasonable consumersould be concernedp are mate-
rial, the First Circuit shifted the burden of proof to Fanning to prove thats promiseswere
notmaterial.

Of course, the DPS strongly suggests that thésentral characteristié language is also appli-
cable only in the marketing contexfi in the context, that is, of claims made about a prod-
uct® ocentral characteristicd in the service ofsellingthat product i and that it is fact
dependent:

Depending on the facts, information pdrining to the central characteristics of
the product or service will be presumed material. Information has been found
material where it concerns the purpose, safety, efficacy, or cost, of the product or
service. Information is also likely to be materialfiit concerns durability, perfor-
mance, warranties or quality’

Much like Nomi, the effect of the First Circui decision could be fareaching. If the FTC
may simply assert that claimselate to the central characteristic o& product, receive a pre-
sumption of materiality on that basis,and then shiftthe burden the defendant to adduce ev-
idence to the contrary, itmay nevemeed to offer any evidencef its own on materiality.
Combined this with the reluctance of the FTC toactually consider evidence rebuing the
presumption (as illustrated inNomi), we could see cases where the FT@esumesmateriali-
ty on the basis of mere allegation and ignosall evidence to the contrary offered in rebuttal
despite its promise tooalways consider relevant and competérevidence offered to rebut
presumptions of materiality” This would lead to an outcomethat the drafters of the Decep-
tion Policy Statementplainly did not intend: that effectively every erroneous or inaccurate
word ever publicly disseminatedby companiesmay be presumed to injureconsumersand
constitute an actionable violation of Section .5

In short, if the courts will defer to the FTC even as it reathe materiality requirement out
of the Deception Policy Statement, this is not a vindication of the FT& reading it is mere-

ly a reminder of the vastess of thedeference paidto agencies in interpreting ambiguous
statutes And it should be a reminder to Congress that only through legislation can Congress
ultimately reassert itselfi if only to keep the FTCon the path the agency itself laid out
decades ago.

Congress should codify the Deception Policy Statement in a new Section 5(0), just as it cod-
ified the core part of the Unfairness Policy Stateménn 1994, and just as the SURE Act
would codify the rest ofthe UPStoday. Fully codifying both statementdall threestatements

2 DPSsupranote 10, at 5.
31d. at n.47.
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including the UMC Enforcement Policy Statement)is a good idea if only because the FTC
is somewhat more likely to take them exiously if they are statutory mandates. But, awe
have emphasized,codification alone will not do muchto change theinstitutional structures
and procesgs that are at the heart of the statemepft®lative ineffectivenessn guiding the
FTC& discretion

In codifying the DPS, Congress should be mindful of the problems we discuss aboite
should also modify the DPS8operativelanguage to mitigate the interpretative problems aris-
ing from its inevitable ambiguity. Without specifying precise langage here, dew guidelines
for drafting such language come readily to mind

1. Defer to the DPS drafters: they could never have meant for the exceptions
(presumptions) to subsume the rule (the materiality requirementand the
codified language shouldendeavor to refletthis.

2. Acknowledge that there aralifferences between marketing language and lan-
guage used in other contexts, includingmportantly, today&® ubiquitous pri-
vacy policies and website terms of us@ settings that wered contemplated
by the DPS drafters.

3. Clarify what evidentiary burden is required to demonstrate materiality in con-
texts where it shouldid simply be inferred, and, &er Fanning clarify whether,
and when the burdenshould shift from the FTC to defendants.

RECOMMENDATION : Clarify that Lega lly Required Statements CannotB e
Presumptively Material

Particularly given the increasing importance of privacy policies in the FT& deception en-
forcement practice, it is alsamportant to clarify whether legally mandated language should
be presumed materie We believe that the DP® exception for ofactors that would distort
the decision to advertisé includes a legal mandate to say somethipngvhich unequivocally
odistortsd the decision to proffer such languagérhus, in most casesprivacy policiesfii re-
quired by California law*fi ought not be treated as presumptively material. This would not
precludethe FTC from proving that they arematerial, of course. It would simply requirethe
Commission to establisttheir materiality in each particular caseii which, again, was the
point of the Deception Policy Statement in the first place.

RECOMMENDATION : Delegate Reconsideration of Other Materiality
Presumptions

Unfortunately, it will be difficult for Congress to address the otheaspects othe FTCG in-
terpretation of materiality by statute, because each is highly faspecific. But, ultimately,
ensuring that the FTGs implementation of theDeception Policy Statemend requirement of

" SeeCAL . Bus. & PROF. § 22575, available atttp://www.leginfo.ca.qgov/cai -
bin/displaycode?section=bpc&group=2200323000&file=2257522579
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a rigorous assessment of traeafs doesri require specification of outcomes; it eéquires
some institutional rejiggering ensure thathe Bureau of Consumer Protection isnotivated
to do soby some combination of tle courts, the commissioners, anthe Bureau of Econom-
ics.

Instead of trying to address these issues diregti@ongress could for example, direct the
FTC to produce a Policy Statement on Materiality in which the Commission attempts to
clarify these issues on its owrlrhus, for example, the Commission could describe factors for
determining whetherand whenan online help centershould beconsidereda form of mar-
keting that merits the presumption. Or, as wehave previously proposed, Congress could
delegate this and other key doctrinal questions @ Modernization Commission focused on
high-tech consumerprotection issues like priacy and data security, parallel to the Antitrust
Modernization Commission.”™

Above, we explain that among our top three priorities for additional reform& indeed, for
reforms overallfi is adding adpreponderance of the evidendestandard for unfairness cases
by expanding upon Section 5(nj¢ We urge Congress to include the sae standard in a new
Section 5(9 for non-fraud deception casesAgain, this standard should be easy for the FTC
to satisfy.

Unfair Methods of Competition

No Bill Proposed

The Commissiorns unanimous adoption last year of aStatement of Enforcement Principles
Regarding AJnfair Methods of Competitiond dvas a watershed mament for the agency”’
The adoption of the Statement marked the first time in the Commissi@ 100year history

S Comments of TechFreedom & International Center for aw and Economics, In the Matter of Big Data and
Consumer Privacy in the Internet Economy, Docket No. 140514424424501, at 4 (Aug. 5, 2014), available at
http:/ /www.laweconcenter.org/images/articles/tf -icle_ntia_big_data _comments.pd{©A Privacy Law Mod-
ernization Commission could do what Commerce on its own cannot, and what the FTC could probably do

but has refused to do: carefully study where new legislationneeded and how best to write it. It can also do

what no Executive or independent agency can: establish a consensus among a diverse array of experts that can
be presented to Congress as, not merely yet another in a series of failed proposals, but one &sa hinique

degree of analytical rigor behind it and bipartisan endorsement. If any significant reform is ever going to be
enacted by Congress, it is most likely to come as the result of such a commis&isacommendations)).

8 Seesupranote 18.

"Fed. Tr ad etat€noem of&mfarcement Principles RegardingUnfair Methods of Competitiond
Under Section 5 of the FTC Act(Aug. 13, 2015),available at
https://www.ftc.gov/system/files/documents/public_statements/735201/150813section5enforcement.pdf
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that the FTC issued enforcement guidelines for cases brought under the Unfair Methods of
Competition (0OUMC 6) provisions of Section 5 of the FTGAct. ™

Enforcement principles for UMC actions were in desperate need of clarification at the time
of the Statemends adoption. Without any UMC standards, the FTC had been essentially
completely free to leverage its costly adjudication process into settlertee(or shortterm vic-
tories), and to leave businesses in the dark as to what sorts of conduct might trigger en-
forcement. Through a series of wadjudicated settlements, UMC unfairness doctrine (such
as it is) has remained largely within the province of FT@iscretion and without judicial
oversight. As a result, and either by design or by accident, UMC never developed a body of
law encompassing weldefined goals or principles like antitrugs consumeswelfare stand-
ard. Several important cases had seemingbought to take advantage of the absence of
meaningful judicial constraints on UMC enforcement actions to bring standard antitrust
cases under the provisior? And more than one recent Commissioner had explicitly extolled
the virtue of the unfettered (and uprincipled) enforcement of antitrust cases the provision
afforded the agency?® The new Statementmakes it official FTC policy to reject this harmful
dynamic.

The UMC Statement is deceptively simple in its framing:

In deciding whether to challenge an acbr practice as an unfair method of com-
petition in violation of Section 5 on a standalone basis, the Commission adheres
to the following principles:

1 the Commission will be guided by the public policy underlying the antitrust
laws, namely, the promotion of onsumer welfare;

91 the act or practice will be evaluated under a framework similar to the rule of
reason, that is, an act or practice challenged by the Commission must cause,
or be likely to cause, harm to competition or the competitive process, taking
into account any associated cognizable efficiencies and business justifications;
and

8t should be noted that the Statement represents a landmark victory for Commissioner Joshua Wright, who

has been a tireless advocate for defining the scope of
pointment to the FTC in 2013.See, e.gJoshua D. Wright, Abandoning Antitru@& Chicago Obsession: The Case for
EvidencBased AntitrusT8 ANTITRUST L. J. 241 (2012).

" For a succinct evaluation of these cases (including, e.mmteland N-Data), see Geoffrey A. Manne & Berin
Sz06ka,Section 5 ofi¢ FTC Act and monopolization cases: A brief, frugH ON THE MARKET (Nov. 26, 2012),
https://truthonthemarket.com/2012/11/26/sect ion-5-of-the-ftc-act-and-monopolization-casesa-brief-
primer/ .

8 See, e.gStatement of Chairman Leibowitz and Commissioner Rosch, In the Matter of Intel Corp., Docket
No. 9341, 1,available at
https://www.ftc.gov/system/files/documents/public_statements/568601/091216intelchairstatement. pdf

( o fislmore important than ever that the Commission actively consider whether it may be appropriadesx-
ercise its full Congressional authority under Section 56 ) .
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1 the Commission is less likely to challenge an act or practice as an unfair
method of competition on a standalone basis if enforcement of the Sherman
or Clayton Act is sufficiert to address the competitive harm arising from the
act or practice®

Most importantly, the Statement espouses a preference for enforcement under the antitrust
laws over UMC when both might apply, and brings the weight of consumaevelfare-
oriented antitrustlaw and economics to bear on such cases.

RECOMMENDATION : Codify the Statement of Enforcement Principles Regarding
oUnfair Methods of Competition 6 Under a New Section 5(p) of the FTC Act

As beneficial as the Statement is, it necessarily reflects compromiseparticular, the third
prong is expressed merely as@eferender antitrust enforcement rather than an obligation.
And, of course, such statements are not binding on the Commission, no matter how strong-
ly worded they may be, and no matter how mucldsoft lawd may be brought to bear on the
Commissioners charged with following it.

For these reasonsCongress should codify the most importanaspectsof the Statementfi
much as it did with the Unfairness Policy Statemefd consumesinjury unfairness testii by
adding the following languagan a new Section §p):

The Commission shall notchallenge an act or practice as an unfair method of
competition on a standalone basis if the alleged competitive harm arising from
the act or practice is subject to enforceant under the Sherman or Clayton Act.

An act or practice challenged by the Commission as an unfair method of compe-
tition must cause, or be likely to cause, harm to competition or the competitive
process, taking into account any associated cognizable effiscies and business

justifications.

This language is taken directly from the UMC Statement, with the small tweak highlighted
aboverequiringapplication of the antitrust laws instead of UMC in appropriate cases, rather
than merely expressing a preferencerfdoing so.

Such language would harmonize enforcement of all anticompetitive practices under the an-
titrust lawsdconsumerwelfare standard, while still permitting the few cases not amenable to
Sherman or Clayton Act jurisdiction .g, invitations to collude) to be brought by the
Commission. Importantly, language such as this, which would make enforcement under the
antitrust laws obligatorywhere both UMC and antitrust could apply, would transform the
Statements expression of agencgreference into an enforceable statutory requirement.

8 Statement of UMC Enforcement Principlessupranote 77.
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Enforcement & Guidance

The FTC is commonly labeleda olaw enforcement agencyj but in reality it is an adminis-
trative agency that regulates primarily through enforcement rather than rulemaking

As an adninistrative agency, theFTC& primary form of regulation involves ad-

ministrative application of a set of general principle§i a olaw enforcement

style function that, practically speaking, operates as administrative regula-

ti offé.
This administrative enfocement model puts significant emphasis on the agerisynvestiga-
tive power, and it is the investigatory aspect of its enforcement process that has becamee
agencys most powerfulii and least overseerii tool. As one commentator notesg[t] he
FTC possessewhat are probably the broadest investigatory powers of any federal regulato-
ry agencyo6®

The Commission® investigatory process is also the heart of the mechanism by which the
agencylargely bypasses judicial oversight:

[ Not even] t hbeenasmnificantfactdria deteging FTC investiga-
tion. Indeed, the bulk of court cases appear to affirm the ager®yauthority to ob-
tain information pursuant to the Federal Trade Commission ActThus, any con-
straints placed upon the FT@ ability to obtain information must lie elsewherée

By overly compelling companies to settle enforcement actions when they are little more
than investigations, the investigativeprocess inevitably leadson the margin to lesswell-
targeted investigationsjncreased discovenyburdens on(even blameless) potential defend-
ants, inefficienty large compliance expenditures throughout the economy,under-
experimentation and innovation by firms,doctrinally questionable consent ordersand a
relative scarcity of judicial review of Commission enforcement decisions.

More than any other aspect of the FTC Act or the FT® operations, it is here that reinvig-
orated congressional oversight is needetven Chris Hoofnagle, whohas long advocated
that the FTC be far more aggressive on privacgnd data security, warns, in his new treatise
on privacy regulation atthe agency, that

82 Consumer Protection & Competition|Reéguin a HighTech World: Discussing the Future of the Federal Trade
Commissigrsupranote 4, at 12.

8 Stephanie W. Kanwit, 1 Federal Trade Commission § 13:1 at 4B3(West 2003).

8 Darren Bush, The Incentive and Ability of federal Trade Commission to Investigate Real Estate Markets: An Exer-
cise in Political Econon2@-21, available abttp://www.antitrustinstitute.org/files/517c.pdf .
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the FTCG investigatory power is very broad and is akin to an inquisitorial body.
On its own initiative, it can investigate a broad range of businesses without any
indication of a predicate offense having occurred.

In competition cases, the entire Commission must vote to authorize CIDs in each matter
and also vote to close investigations once compulsory process is issued. But in the consumer
protection context, the Commission issues standing ordefis comnibus resolution® (ORs)

A authorizing extremely broad, industrywide investigations thatauthorize the subsequent
issuance of CIDs with the consent of only a single Commissioner. For instandégre is a
standing Commission order authorizing staff to investigate telemarketing fraud casés.
Thus, if staff wants to issue a CID to investigate a specific telemarketar any of a wide
range of companies that may be supporting telemarketeitsneed seek approval for the CID
from only a single Commissioner. These requests are frequéttt the best of our knowledge
amounting to many dozenger we@kand routinely granted.

The staffs ability to rely upon Omnibus Resolutions in this manner bypasses an important
aspectof how the FTC& enforcement approach is structured on paperhe FTC Operating
Manual draws a clear line between initial phase investigations (initiated and run by the staff
at their own discretion for up to 100 hours in consumer protection caseand full investiga-
tions. The decision to upgrade an investigation can be made by the Burdauector on del-
egated authority, but at leasthis creates some potential for involvement of other Commis-
sioners. It also requireswritten analysis by the staff’i something other Commissioners
could ask to see. But most relevant to the immediate discussion is the Commis&opolicy
that

Compulsory procedures are not ordinarily utilized in the initial phasef investi-
gations; therefore, facts and data which cannot be obtained from existing sources
must be developed through the use of voluntary procedur&s.

Relying on ORs, however, the staff may make use ofcompulsory process even when it
would not otherwise ke appropriate to do so.

At the same time, the Commission mayif it so chooses)ring its Section 5 cases (those rel-
atively few that doni settle) in its own administrativetribunal, whose decisions are appealed
to the Commission itself. Only after the Cormissiond review (or denial of review) may a

8 HOOFNAGLE , FEDERAL TRAD E COMMISSION PRIVACY LAwW & PoLicy , supranote 3, at 102

% Resolution No. 0123145 pResolution Directing the Use of Compulsory Process in a Nonpublic Investiga-

tion of TelemarketersSel | er s, Suppliers, and Othersdé6 Technical
April 2016. But it authorizes continuing investigation subject to alreadigsued CIDs as long as necessary. Alt-
hough no further CIDs will be issued, thénvestigation continues.

8" Federal Trade CommissionQOperating ManuaB.5.1.2 [hereinafter Operating Manual].
8]d.at3.2.3.2
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party bring its case before an Article Ill court. Needless to say, this adds an extremely costly
layer of administrative process to enforcemenas former Commissioner Wright explains:

[T]he key to understandingthe threat of Section 5 is the interaction between its
lack of boundaries and the FT@ administrative process advantages.... Csider
the following empirical observation that demonstrates at the very least that the
institutional framework that has evolvel around the application of Section 5 cas-
es in administrative adjudication is quite different than that faced by Article Il
judges in federal court in the United States. The FTC has voted out a number of
complaints in administrative adjudication hat havebeen tried by adminisrative
law judges BALJsO) in the past nearly twety years. In each of those c&s, after
the administrative decision was appealed to the Commission, the Commission
ruled in favor of FTC staff. In other words,in 100 percent of caseswhere the
ALJ ruled in favor of the FTC, the Commission affirmed; and in 100 percent

of the cases in which the ALJ ruled against the FTC, the Commission reversed
By way of contrast, when the antitrust decisions of federal district court judges
are appealed to the federal courts of appeal, plaintiffs do not come anywhere
close to a 100 percent success rate. gatl, the win rate is much cloar to 50 per-
cent®

The net effect of these proceduralircumstanceds stark Wright continues:

The combination of institutional and procedural advantages with the vague na-
ture of the Commissiorts Section 5 authority gives the agency the ability, in some
cases, to elicit a settlement even though the conduct in question very likely may
not [violate any law or regulaton]. This is because firms typically prefer to settle
a Section 5 claim rather than going through lengthy and costly administrative lit-
igation in which they are both shooting at a moving target and have the chips
stacked against them. Significantly, suckettlements also perpetuate the uncer-
tainty that exists as a result of the ambiguity associated with the Commissisn
[Section 5] authority byencouraging a process by which the contours of Section
5 are drawn without any meaningful adversarial proceeding or substantive
analysis of the CommissionG authority .%

Further, the Commission currently enjoys a nearly insurmountable presumption that its
omnibus resolutions are propeil a factthat placessubjectsof investigations at a severe dis-
advantage when tryirg to challenge the Commissio@® often intrusive investigative process.

Whether issued under an Omnibus Resolution or otherwise, tt@ommission® CIDs allow
the agency to impose enormous costs on potential defendants before even a single Commis-

8 Joshua Wright, Recalibrating Section 5: A Response to the CPI SympBsiammiTRUST CHRONICLE (Nov.
2013(2)), at 4 (emphasis addedpvailable at
https://www.ftc.gov/sites/default/files/documents/public_statements/r _ecalibratingsection5-responsecpi-
symposium/1311section5.pdf

1d. at 5 (emphasis added).
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sionerfi let alone the entire Commission or a court of lavii determines that there is even
a oreason to believé that the party being investigated has violated any law.

The direct costs of ompliance with these extremely broad CiIDgan beenormous. Unlike
discovery requests inprivate litigation, reimbursement of costs associated with Clzompli-
ance is not availableeven if a defendant prevailsAmong other things, CID recipients will

be required to incur the expense gferforming electronic andoffline searchesfor copious
amounts of information (which may require the hiring of outside vendors), interviewing
employees, the business costs of lost employee and management tiarel attorney$fees
Moreover, there may be several CIDs issued to a single company. And, setmes of great-
est importance, in many cases publicly traded companies will be required to disclose receipt
of a CID in its SEC filings. This can have significantimmediate effects on a compangs
share price anddo lasting damage to itseputation among cansumers

The experience of Wyndham Hotels is illustrative. The company became the first to chal-
lenge an FTCdata securityenforcement actionfollowing more than twelve years of FTC
data security settlements. Even before it finally had recourse to an Al&dlIl court, Wynd-
ham had already incurred enormous costs, as we noted in our amicus brief in support of
Wyndhamd@ 2013 motion to dismiss:

Burdensome as settlements can beot settling can be even costlier. Wyndham,
for example, has already received 47 dament requests in this case and spent $5
million responding to these requests. The FT& compulsory investigative dis-
covery process and administrative litigation both consume the most valuable re-
source of any firm: the time and attention of management arlcey personnef*

And it is difficult for CID recipients to challenge a CID on the basis of cost. As the Com-
mission notes in a ruling denying onesuchrequest

WAM [West Asset Management] has not satisfied its burden of demonstrating
compliance withthe CIDwoul d be undul WAM bas doedited,0 me é .
and the Commission is unaware of, anycasesto support WAM & minimize-
disruption standard.oThus courts have refused to modify investigative subpoenas
unless compliance threatento unduly disrupt or seriougy hinder normal opera-

tions of a busines® As in Texacahe breadth of the CID is a reflection of the
comprehensiveness of the inquiry being undertaken anthe magnitude of

WAM & business operation¥.

% Amici Curiae Brief Of TechFreedom, International Center ér Law and Economics & Consumer Protection
Scholars,Fed. Trade Comnih v. Wyndham Worldwide Corp., No. 2:13-cv-01887 (3d Cir.2013)at 13.

92 Request for Review of Denial of Petition to Limit Civil Investigative Demand, File No. 0723006 (Jul. 2,
2008),available atttps://www.ftc.gov/sites/default/files/documents/petitions -quash/west-asset
managemeniinc./080702westasset.pdf(citing Fed. Trade Comnih v. Texaco, Inc., 555 F.2d 862, 882D.C.
Cir. 1977)).
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High costs, as long as they ddithreaten a companys viability, will be insufficient to quash
or even minimize the scope of a CIDBut even expenses that ddhthreaten viability can be
extremely largeand extremely burdensomeAnd, of course, broader costse(.g, on stock
price and market reputation) are xtremely difficult to measure and unaccounted for in the
FTC&® assessment of a CI® burden.

It should be noted that, unlike complaints (before adjudication) and consent orders, CIDs
are directly reviewed by courts at times. For better or worse, howevenurts are prone to
give the Commission an extreme degree of deference when reviewing Clb$he standard
for judging relevancy in an investigatory proceeding is more relaxed thanan adjudicatory

0 n e €he requested material, therefore, need only be retat to the investigationii the
boundary of which may be defined quite generall§® Thus, the Commission ha éxtreme
breadtdinconduct i ng é id¥*vesti gations.

But high directcosts areid even the mosttroubling part. The indirect, societalcost of overly
broad CIDs is the increased propensity of companies to settle to avoid them. For reasons we
also discuss elsewherean excessivdendency tovard settlementsimposes costs throughout
the economy Among other things:

9 It reduces the salutary influence ofjudicial review of agency enforcement ac-
tions;

1 It reduces the stock of judicial decisions from which companies, courts and
the FTC would otherwise receive essential guidance regardi@gppropriate
enforcement theories and the propriety of ambiguous conduict

1 Itinduces companies that havei violated the statute to be saddled with rem-
edies nonethelessand thereby induces other, similarhsituated companies to
incur inefficient costs to avoidthe same fate

1 It incentivizes the FTC to impose remedies via congé order that a court
might not sustan; and

i It may induce companies that would be foundby a courtnot to have violated
the statute to admit liability.

These largely hidden, underappreciated effects are, collectively, enormously distorting. And
they feedback into the process, reinforcing the institutional dynamics thigad to such out-
comes in the first placeln short, the FTCG& discovery process greatlnagnifies its already
vast discretion to make substantive decisions about the evolution of Section 5 doctrine (or
guastdoctrine).

% Invention Submission, 96 F.2d at 1090 (emphasis in original, internal citations omitted) (citinged. Trade
Comman v. Carter, 636 F.2d 781, 78B8 (D.C. Cir. 1980), andTexacp555 F.2d at 874 & n.26).

% Re: LabMD, In@ Petition to Limit or Quash the Civil Investigagwsand; and Michael J. Daugh@rBetition to
Limit or Quash the Civil Investigative Demapd @0, 2012) 5, available at
https://www.ftc.gov/sites/default/files/documents/petitions -quash/labmd-inc./102 -30991ab-md-letter-
ruling-04202012.pdf
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At the same time, there is reason to believe that the rate of CID issuance, and the scope of
CIDs issued, arg(far) greaterthan optimal.

In order to issue a CID pursuant to an ORstaff need not present thauthorizing Commis-
sioner with a theory of the case or anything approachingprobable causé for the CID; ra-
ther, the OR effectively takes care of that (although without atlying like the specificity re-
quired of, say,a subpoena), and staff need only assert that the CID is in furtherance of an
OR. The other Commissioners do not have an opportunity to vote on the issuance of the
CID and would not likely even know about the inestigation. Even if dissenting staff mem-
bers attempt to notify Commissioners: it may be difficult, at this early stage, for Commis-
sioners to recognize the doctrinal or practical significance of the cases the staff is attempting
to bring, and thus to provde anymeaningful check upon the discretion of the staff to use the
discovery process to coerce settlements.

Thus, because of omnibus resolutions, a great number of investigatidhsencompassinga
great number ofcostly CIDs fi are not presented to the otlreCommissioners to determine
whether the investigation is an appropriate use of the age@&yesources or whether the le-

gal basis for the case is sound. In many cases, the other Commissioners may not even see
the case until a settlement has been negotiated afmi& accompli

The bar for issuing CIDs pursuant to an omnibus resolution is extrenyelow. Nominally
the CID request mustfall within the agency& authority and be relevant to the investigation
that authorizes it. But the FTC hasenormous discretion in determining whether a specific
compulsory demand is relevant to an investigation, and need nothave oa justifiable belief
that wrongdoing has actually occurred®

For example, the Commissios telemarketing resolution authorized compulsory process

[tjo determine whether unnamed telemarketers, sellers, or others assisting them
have engagedn or are engaging in: (1) unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5 of the Federalrdde Commission
Act; and/or (2) deceptive or abusive telemarketing acts or practices in violation
of the Commissiors Telemarketing Sales Rule including but not limited to the
provision of substantial assistance or suppoft such as mailing lists, scripts,
merchant accounts, and other information, products, or servicégs to telemar-
keters engaged in unlawful practices. The iegtigation is also to determine

®Operating Manual A 3.5.1.1 (oDissenting staff recommel
consent agreements, prosed trade regulation rules or proposed industrywide investigations should be sub-
mitted to the Commission by the originating offices, u

% United States v. Morton Sall Co., 338 U.S. 632, 642 (1950).
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whether Commission action to obtain redress for injury to consumers or others
would be in the public interest)

Pursuant to this OR, the Commission issued a CID to Western UnioiWestern Union chal-
lenged the CID on the groumls that it was unrelated to the ORamong other things) The
FTC, in denying the motion to quash, claimed thad[tthe r esol uti oné iincl ud
tions of telemarketers or sellers as well as entities such as Western Union who may be
providing substantialassistance or support to telemarketers or sellé§Vhile the OR does
mention Oassistance or suppond, it doesri specify any companies by name and doedn
specify that payment processors provide the sort of support it contemplates. In facis fair-

ly clear from even the impressively broad characterization of these in the @R omailing
lists, scripts, merchant accounts, and other information, products, or serviée that the
ancillary processing of payment transactions by legitimate companies was negally con-
templated.

Nevertheless the standard of review for the relevance of CID8& in the rare instance that
they are challenged at alii is extremely generous to the agency. As the Commission notes
in its Western Uniodecision:

In the context of an administrative CID, orelevancé is defined broadly and with
deference to an administrative agen@ determination. An administrative agency
is to be accordedextreme breadtld in conducting an investigation. As the D.C.
Circuit has stded, the standard for judging relevance in an administrative inves-
tigation is omore relaxed than in an adjudicatory proceeding. As a result, the
agency is entitled to the documents unless the CID recipient can show that the
agencys determination isoobviously wrongd or the documents aredplainly irrel-
evan® to the investigatiorts purpose. We find that Western Union has not met
this burden?®

Finally, administrative challenges to CIDs are public proceedings, which itself presents a
substantial bar to theireview. Companies subject to investigations by the FTC are, not sur-
prisingly, reluctant to reveal the existence of such an investigation publicly. While the im-
mense breadth and vagueness of the ORs authorizing compulsory process in an investiga-
tion, the ease with which CIDs are issued, and the lack of abelief of wrongdoingd re-
quirement certainly mean that no wrongdoingshouldbe inferred from the existence of an
investigation or a CID, unfortunately public perception may not track these nuances. In the

9" Resolution Diréing Use of Compulsory ProcesdNonpublic InvestigatioriTelemarketers, Sellers, Suppliers, or
OthersFile No. 0123145 (Apr. 11, 2011), quoted irin the Matter of December 12, 2012 Civil Investigative Demand
Issue to the Western Union ComyfateyNo. 012 3145(Mar. 4, 2013, available at
https://www.ftc.gov/sites/default/files/documents/petitions -quash/unnamed-telemarketers
others/130404westernunionpetition.pdf(Citations omitted).

% In the Matter of December 12, 2012 Civil Investigative Demand Issue to the Western Unatr8C(Ditpanyas-
es).
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case of some publicly traded companies, the mere issuance of a CID may require disclo-
sure’ But for other publicly traded companies and for all private companies such disclosure
is not required. This means that, for these companies, there is an added detdrte chal-
lenging a CID because doing so will cause it to be disclosed publicly when it otherwise
would not be.

The combination of an exceedingly deferential standard of review, the need to exhaust ad-
ministrative process before the very agency that issu® OR and CID beforgaining access
to an independent Article 11 tribunal, the risk of reputational harms and the massive com-
pliance costscombine toensurethat very few CIDs are ever challengedThis only reinforces
FTC staffs incentives to issue CII3, and to do so withan increasingly tenuous relationship
to the Commission-approvedresolution authorizing them.

The absence of effective oversight ahis processcreates a further problemFTC staff have
the power to issue Voluntary Access Letters requesting the same documents as a CID with-
out any Commissioner involvementii or even(at least on paperthe possibility that a dis-
senting staff member can notify a Commissioner dfer objections.!® While these requests
are nominally voluntary, the omnipresent threat of compelled discovery means that recipi-
ents virtually always comply with these requests, although they do often initiate a discussion
between staff and recipients that may result g narrowing of the requestéscope.Voluntary
Access Letters are subject to even less scrutiny than CIDs, and there is virtually no way for
any of the FTC& oversight bodies (Congress, the courts, the public, the executive branch,
etc.) to monitor their use.

Investigations and Reporting on Investigations

The Clarifying Legality & Enforcement Action Reasoning (CLEAR) Act

While identifying the problems with the Commissioris investigation and CID process is
fairly straightforward, identifying solutions is notso straightforward A critical first step,

however, would beimposing greater transparencyequirements onthe Commissiors inves-

tigation practices

% See, e.gDeborah S. Birnbach Do You Have to Disclos8@ernment InvestigatipHARVARD LAW SCHOOL
FORUM ON CORPORATE GOVERNANCE AND FINANCIAL REGULATION (May 21, 2016),
https://corpgov.law.harvard .edu/2016/04/09/do -you-haveto-disclosea-governmentinvestigation/.

WAgain, Operating Manual Section 3.3.5.1.1 requires
not
s u

ted to the Commission by the originating offices, upon the request of the staffrmb er , 6 but does

voluntary assistance | etters in the |list of covered
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Rep. Brett Guthrie® (R-KY) proposed CLEAR Act (H.R. 5109)** would require the FTC to
report annually to Congress on the status of its investigations, including the legal analysis
supporting the FTG® decision to close some investigations without actioifhis requirement
would not require the Commission to identify its targets, thus preserving the anonymity of
the firms in question.

VALUE OF THE BILL: Better Reporting of FTC Enforcement Trends

The FTC used to providesomewhatclearer data on the number of enforcement actions it
took every year, classifying each by product anmitype of matter'® The FTC & recentdAn-
nual Highlightsé reports do not includeeven this level of data on its enforcement action'$®
But neither includesthe basic data required by the CLEAR Act on the number of investiga-
tions commenced, closed, settled or litigated. Without hard datan this, it is difficult to as-
sess how the FT@ enforcement approach workghe relationship between the agen&y in-
vestigations and enforcement actiongnd how thesehas changed over time. While the bill
does not specifically mention consent decrees amg the items that must be reported to
Congress, it does require that the report includéthe disposition of such investigations, if
such investigations have concluded and resulted in official agency acti@nvhich would in-
clude consent decrees.

RECOMMENDA TION : Add Discovery Tools to the Required Reporting

The bill omits, however, one of the most important aspects of the FT& operations, which

is very easily quantifiable: the FT@ use of its various discovery tools. The FTC shoulih
addition, have to pioduce aggregate statistics on its use of discovery tools, excluding the
specific identity of the targetbut including, for example

9 The source of the investigation€.g, Omnibus Resolution, consumer com-
plaint, etc.);

1 The volume of discovery requested;

1 The volume of discovery produced;

1 The time elapsed between thenitiation of the investigation and the re-

ques(s);

The time elapsed between the request@)d production;

1
i Estimated cost of compliance (as volunteered by the target);

11 The Clarifying Legality and Enforcement Action Reasoning Act, H.R. 5109, 114th Cong. (201f)ereinaf-
ter CLEAR Act] available abttps://www.congress.gov/bill/114th -congress/housebill/5109/text .

12See. e.g1995 Annual Report at 49,
https://www.ftc.gov/sites/default/files/documents/reports _annual/annual -report-1995/ar1995 0.pdf

13 Fed. Trade Commih, FTC Annual Reports, https://www.ftc.qgov/policy/reports/policy  -reports/ftc-annual
reports

39


https://www.congress.gov/bill/114th-congress/house-bill/5109/text
https://www.ftc.gov/sites/default/files/documents/reports_annual/annual-report-1995/ar1995_0.pdf
https://www.ftc.gov/policy/reports/policy-reports/ftc-annual-reports
https://www.ftc.gov/policy/reports/policy-reports/ftc-annual-reports

1 The specific too(s) used to authorize the investigation and production re-
quest(s) €.g, Omnibus Resolution,CID, Voluntary AccessL etter, etc.);

1 Who approved the investigation and production request(s)e(g, a single
Commissioner, the full Commission, the Bureau Directorthe staff itself,
etc);

1 The approximate size (number of employeesind annual revenues of the tar-
get business (to measure effects on small busine}sasd

1 The general nature of the issyg) connected to the investigation and produc-
tion request(s)

This reporting could be largely automated from the FTC databaseusedto log investigations,
discovery requests and resulting production of document&nd, of course, theFTC should
have such aflexible and usabledatabase if it does not already. Once created,should be
relatively easy to make the data publjas it will require little more than obscuring the iden-
tity of the target, putting the size of the company in ranges, and ensuring that the metadata
identifying the relevant issues is sufficiently high leV (e.g., 6data security rather than
OPED skimmingo).

Clarity as to what the law doesotprohibit may bea more important hallmark of theEvolu-
tionary M odel (the truecommon law), than is specificity asto what the law doesprohibit.

The FTC used to issueclosing letters regularly but stopped providing meaningful guidance
at least since the start athis Administration. The FTC Operating Manual already requires
staff to produce amemo justifying closure of any investigation that has gone beyond the ini-
tial stage, thus requiring the approval of the Bureau Directors to expand into a full investiga-
tion, that osummarize[s] the results of the investigation, discuss[es] the methodologed in
the investigation, and explain[s] the rationale for the closing:**

In other words, the staff already, in theory, does the analysis that would be required by the
bill (at least for cases that merit being continued beyond the 100 hours allowed fortiat
phase consumer protection investigationsy: they simply do not share it. Thus, at most, the
bill would require (i) greater rigor in the memoranda tht staff already writes, (ii) that some
version of memoranda be included in the annual report, editeid obscure the compangs
identity, and (iii) that someanalysis be written for initial phase cases that may be closed
without any internal memoranda. And this last requirement should not be difficult for the
staff to satisfy, since cases that did not mefitll investigations ought to raise simpler legal
issues.

194 Operating Manual § 3.2.4.1.1 (consumer protection) & .2.4.1.2 (competition)
195 Operating Manual § 3.2.2.1.
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For example, in 2007, the FTC issued a naction letter closing its investigation into Dollar
Tree Stores that offersa fair amount of background on the issuedbPED skimming,0 the
tampering with of payment cardPIN entry devices (PEDs) used at checkouhat allowed
hackers to steal customeéscard information and thus make fraudulent purchase'$® The
FTC explained its decision to close the Dollar Tree Stores investigation at length, listing the
factors considered by the FTC:

the extent to which the risk at issue was reasonable foreseeable at the time of the
compromise; the nature and magnitude of thask relative to other risks; the ben-
efits relative to the costs of protecting against the risk; Dollar Tréeoverall data
security practices, the duration and scope of the compromise; the level of con-
sumer injury; and Dollar Tree® prompt response to thancident.**’

The letter went on to note:

We continue to emphasize that data security is an ongoing process, and that as
risks, technologies, and circumstances change over time, companies must adjust
their information security programs accordingly. The stafhotes that, in recent
months, the risk of PED skimming at retain locations has been increasingly iden-
tified by security experts and discussed in a variety of public and business con-
texts. We also understand that some businesses have now taken steps todu®
physical security to deter PED skimming, such as locking or otherwise securing
PERs in checkout lanes; installing security cameras or other monitoring devices;
performing regular PED inspections to detect tampering, theft, or other misuse;
and/or replacing older PEDs with newer tamperesistant and tampeevident
models. We hope and expect that all businesses using PEDs in their stores will
consider implementing these and/or other reasonable and appropriate safeguards
to secure their system¥”?

The FTC has issued only one closing letter in standard data security cases since its 2007 let-
ter in Dollar Tree Stoséi and, apparently, about the same issuén 2011, the FTC issuedca
letter closing its investigation ofthe Michaels art supplystore chain'® The letter offers es-
sentially no information about the investigation or analysis of the issaeinvolved i in
marked contrast to theDollar Tree Stordstter. But based on press reports from 2011, the is-
sue appears to have been the sarag in Dollar TreeStora ocrooks[had] tampered with PIN

%) etter from Joel Winston, Associate Director of Fed.
Dollar Tree Stores, Inc. (June 5, 20013vailable at
http://www.ftc.gov/sites/default/files/documents/closing_letters/dollar _-tree-storesinc./070605doltree.pdf.

1071d. at 2.

1081,
) etter from Maneesha Mithal, Associate Director of Fe
chael 6 s St ores, éavailableatt June 5, 2001)

http://www.ftc.gov/sites/default/files/documents/closing_letters/michaels -stores-
inc./120706michaelsstorescltr.pdf
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pads in the Michaels checkout lanes, allowing them to capture custom@debit card and
PIN numbers.6'°

Once again, the FTC has become increasingly unwilling to constrain its own discretion,
even in the issuance of closintetters that do not bar the FTC from taking future enforce-
ment actions. This underscoresot only the value of the CLEAR Act, but alsoof the chal-
lenge in getting the FTC to take seriously the b@# requirement that annual repoginclude,
ofor each suchinvestigation that was closed with no official agency action, a description suf-
ficient to indicate the legal analysis supporting the Commissi@ decision not to continue
such investigation, and the industry sectors of the entities subject to each suckestiga-
tion.o'"*

RECOMMENDATION : Require the Bureau of Economics to Be Involved

Wherever possible, Congress should specify that the Bureau of Economics be involved in
the making of important decisions, andin the production of important guidance materials
Absent that instruction, the FTC, especially the Bureau of Consumer Protection, will likely
resist fully involving the Bureau of Economicsin its procesgs The simplest way to make
this change is as follows:

For each such investigation that was closedithi no official agency action, a de-
scription sufficient to indicate the legaland economi@nalysis supporting the
Commission® decision not to continue such investigation, and the industry sec-
tors of the entities subject to each such investigation.

Of course, there will be many cases where the economists have essentially nothing to say.
The point is not that each case merits detailed economic analy$ather, the recommenda-
tion is intended toensurethat, at the very least, thepportunityto produce anddisseminatea
basic economic analysis by the BE built into the enforcement process

Moreover, if an economic analysis is deemed appropriate, the determination of wiansti-
tutesan appropriatelevelof analysisshould be made byhe Bureau of Economis alone. For
example, in theDollar TreeStoresetter quoted above, it would have been helpful if the letter
had provided someguantitative analysis as to the factors mentionenh the letter. To illus-
trate this point, one might ask the following questions about the factors identified Dollar
TreeStore

1 othe extent to which the risk at issue was reasonglfbreseeable at the time of
the compromiseé and othe nature and magnitude of the risk relative to other

110 Flisabeth Leamy,Debit Card Fraud Investigation Involving Michaels Craft Stores PIN Pads Spreads to 20 US States
ABC NEws (May 13, 2011)available atttp://abcnews.go.com/Business/ConsumerNews/debit-card-fraud-
michaelscraftscustomersinfo-captured/story?id=13593607

M1 CLEAR Act, supranote 101
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risksdb i How widely known was the vulnerability generally at that time? How
fast was awareness spreading among similarly situated companies? How likely was
the vulnerability to occur?
1 othe benefits relative to the costs of protecting against the sk Given the
impossibility of completely eradicating risk, how much exdpnégectiod would
have been sufficien&iven theex ante uncertainty of any particular risk occur-
ring, how much would it have cost to mitigate against all such risks, not just the
one that atually materialized?
91 oDollar Tree® overall data security practiceési  How much did the company
spend? How else do its practices compare to its peers? How can good data security
be quantified?
othe duration and scope of the compromigefi How long? Hownany users?
othe level of consumer injury i Can this be quantifiedpecifically to this ca®e
Or can injury be extrapolated from reliably representative samples of similar inju-
ry?
91 oDollar Treet prompt response to the incidedtii Just how prompt was, iin
absolute terms? And relative to comparable industry pfactice

= =

Given the generalscope of the FT@ investigatiors, it likely already collects the kind of da-
ta that could allow it to answer some, if not all of these questions (and others as well}
may even haveperformed some of the requisite analysidVhy should the Commissiors
economists not have a seat at the table in writirthe closing analyss? This could be perhaps
the greatest opportunity to begin bringing the analytical rigor of law and ecomics to con-
sumer protection.

Of course, the Commission maybe (quite understandably)reluctant to include this data in
company-specific closing lettersi for the same reasons that investigations are supposed to
remain confidential. But therein lies one of the chief virtues of the CLEAR Actinstead of
writing company-specific letters, the FTC couldaggregate the informationpbscure the iden-
tity of the company at issue in eaclspecific case, and thus speak more freely about the de-
tails of its stuation. Although the tension between the goals of providing analytical clarity
and maintaining confidentiality for the subjects of investigations obvious, it isnot an in-
surmountable conflict, and thusno reason not to requiremore analysis and disclos, in
principle.

Finally, it is worth noting that if BE is to be competent in its participation in these investiga-
tions and the associated reports, it will need a larger staff of economists. Thas we discuss
below, Congress shoulddevote additional resources to the Commission that are specifically
earmarked for hiring additionalBE staff.''?

12 Seanfranote 123
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We recommend that Congress emphasizehy such reporting is important with something
like the following language, added either to Congressional findings or made clear in the leg-
islative history around the bill:

1 Guidance from the Commission as to what isiotillegal may be the most im-
portant form of guidance the Commission can offeand

1 To be truly useful, such guidance should hew closely the FT applicable
Policy Statements

We further recommend that Congress carefully scrutinize the FI& annual reports issued
under the CLEAR Act in oral discussions at hearings anth written questions fao the rec-
ord. Indeed, not doing so will indicate to the FTC that Congress is not really serious about
demanding greatemnalytical rigor.

The legal analysis section of # bill is markedly different from the other three sections. The
first two sectionsrequire simple counts of investigations commenced and closed with no ac-
tion. The third section (odisposition of such investigations, if such investigations have con-
cluded and resulted in official agency actio) can be satisfied with a brief sentence for each
(or less). But tle fourth sectionrequires longform analysis, which could runmany pages for
each case.

At a minimum, the FTC should do more than it does today to make it easy to identify
which closing letters are relevant. Today, the Commissida web interface for closing letters

is essentially useless. Letters are listed in reverse chronological order withinformation
provided other than the name, title and corporate affiliation of the person to whom the letter

is addressed. There is no metadata to indicate what the letter is about (e.g., privacy, data se-
curity, advertising product design) or what doctinal issues €.g.,unfairness, deception, ma-
terial omissions, substantiation) the letter confronts. Key word searches for, saprivacyo

or 0data security produce zero results.

The CLEAR Act offers Congress a chance to demand better tife Commission. Congress
should communicate whata usefubdiscussion of closing decisions might look liké wheth-

er by including specific instructions in legislation, by addressing the issue in legislative histo-
ry, or simply (and probably least effectively in the long termy raising the issue regularly
with the FTC at hearings.For instance, the text in the FT@ reports to Congress could be
made publicly available in an online database taggedth metadata tomake it easier for us-
ers tosearch for andfind relevant closirg letters.

Ideally, this database would be accessed through the samterface envisioned above for
transparency into the FT@ discovery process, and would include the same metadata and
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search tools. Thus, a user might be able to search for FTC enforcemactions and discov-
ery inquiriesregarding, say, data security practices small businessesn order to get a bet-
ter sense of how the FTC operates in that area.

RECOMMENDATION : Require the FTC to Synthesize Closing Decisions and
Enforcement Decisions into Doctrinal Guidelines

When the FTC submitted the Unfairness Policy Statement to Congress, it noted, in its cover
letter:

In response to your inquiry we have therefore undertaken a review of tdecided
cases and rules and have synthesized from them the most important principles of
general applicability. Rather than merely reciting the law, we have attempted to
provide the Committee with a concrete indication of the manner in which the
Commission has enforced, and will continue to enforce, its unfairness mandate.
In so doing we intend to address the concerns that have been raised about the
meaning of consumer unfairness, and thereby attempt to provide a greater sense
of certainty about what the Canmission would regard as an unfair act or practice
under Section 53

This synthesis is what the FTC needs to do now and could get close to doing, in part,
through better organized reporting on its closing decisiorfs only on a more specific level
of the component elements of each of its Policy Statements. This is essentially whia¢ var-
ious Antitrust Guidelines issued jointly by the DOJ and the FT@ Bureau of Competition
do. These are masterpieces of thematic organization. Consider, for example, frame £000
Antitrust Guidelines for Collaborations Among Competitors, this sample of the table of
contents:

3.34 Factors Relevant to the Ability and Incentive of the Participants and the
Collaboration to Compete
3.34(a) Exclusivity
3.34(b) Control over Assets
3.34(c) Financial Interests in the Collaboration or in Other Participants
3.34(d) Control of the Collaboration& Competitively Significant Decision
Making
3.34(e) Likelihood of Anticompetitive Information Sharing
3.34(f) Duration of the Collaboration
3.35 Entry
3.36 ldentifying Procompetitive Benefits of the Collaboration
3.36(a) Cognizable Efficiencies Must Be Verifiable and Potentially Pro-
competitive

13 UPS, supranote 9.
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3.36(b) Reasonable Necessity and Less Restrictive Alternatives
3.37 Overall Competitive Effect'**

The guidelines are rich with examples that illustrate the way the agencies will apply their
doctrine. As noted in the introduction, these guidelines are one level down the Doctrinal
Pyramid: They explain how the kind of concepts articulated at thhigh conceptual level of,
say, the FTG® UDAP policy statements, can actually be applied to real world circumstanc-
esit®

One obvious challenge is that the antitrust guidelines synthesize litigated cases, of which the
FTC has precious fev on UDAP matters. This makes it difficult, if not impossible, for the
FTC to do preciselthe same thingon UDAP matters as the antitrust guidelines do. But that
does not mean the FTC could not benefit from writingblessons learned retrospectives on

its past enforcement efirts and closing letters.

Importantly, publication of these guidelines would not actually bea constraint uponthe
FTCddiscretion; it would merely require the Commissionto better explan the rationale for
what it has done in the past, connecting that aracross time. Like policy statements and
consent decrees, guidelines are not technically binding upon the agency. Yet, in practice,
they would steer the Commission in a far more rigorous way than its vaggeommon law

of consent decreefor of congressioml testimony or blog post$.6 It would allow the FTC to
build doctrine in an analytically rigorous way as a seconbest alternative to judicial deci-
sion-making i and, of course,as asupplement to judicial decisions, to the extent they hap-
pen.

Among the biggest deterrents to litigation today is companiéseluctance to make public in-
vestigations aimed at them. But a companwishing to challenge the FT@ overly broad in-

vestigative demands effectively musdccede topublic disclosurebecause the FTC has the
discretion to make such fights public.

Specifically, FTC enforcement rules currently allowparties seeking to quash a subpoena to
ask for confidential treatment for their motions to quash but the rulesalso appear to set
public disclosure aghe default:

14 Fep. TRADE COMM &N & D EPE OF JUSTICE, ANTITRUST GUIDELINES FOR COLLABORATIONS AMONG
COMPETITORS ii (Apr. 2000), available at
https://www.ftc.gov/sites/default/files/documents/public_events/joint _-venture-hearingsantitrust-quidelines
collaboration-among-competitors/ftcdojguidelines2.pdf.

115 See supnaote 12.
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(d) Public disclosure. All petitions to limit or quash Commission compulsory
process and all Commission orders in response to those petitions shatdme
part of the public records of the Commission, except for information granted con-
fidential treatment under § 4.9(c) of this chaptér®

The referencedgeneral rule on confidentiality gives thé&TC& General Counsel broad discretion
in matters of confidentiality:

(c) Confidentiality and in camera material .

(1) Persons submitting material to the Commission described in this section may
designate that material or portions of it confidential and request that it be with-
held from the public record. All requets for confidential treatment shall be sup-
ported by a showing of justification in light of applicable statutes, rules, orders of
the Commission or its administrative law judges, orders of the courts, or other
relevant authority. The General Counsel or the General Counselés designee
will act upon such request with due regard for legal constraints and the public
interest.*’

Setting the default to publiadisclosurefor such disputes is flatly inconsistent with the FTG
general policy of keeping investigationaonpublic:

While investigations are generally nonpublic, Commission staff may disclose the
existence of an investigation to potential witnesses or other third parties to the ex-
tent necessary to advance the investigatioH.

This is the right balance: Commigsn staff shouldsometimelse able to disclose aspesof an
investigation. It shouldnotbe able to coerce a company into settling, or complying with ad-
ditional discovery, in order to avoid bad press. Even if a company calculates that bad press
is inevitable, if the FTC seems determined to extract a settlement, disclosing the investiga-
tion earlier can increase the direct expenses and reputational costs incurred by the company
by stretching out the total length of the fight with the Commission for months grears long-

er.

11616 C.F.R. § 2.10(d).
1716 C.F.R. § 4.9(c)(1).

11816 C.F.R. § 2.6;See alsBederal Trade CommissionOperating Mamal, Section 3.3.1(To promote orderly
investigative procedures and to protect individuals or business entities under investigation from premature ad-
verse publicity, the Commission treats the fact that a particular proposed respondent is urideestigation and
the documents and information submitted to or developed by staff in connection with the investigation as con-
fidential information that can be released only in the manner and to the extent authorized by law and by the
Commission. In generd, even if a proposed respondent in a nonpublic investigation makes a public disclosure
that an investigation is being conducted, Commission personnel may not acknowledge the existence of the
investigation, or discuss its purpose and scope or the naturetlod suspected violatior)

47



We propose that the default be switched, so that motions to quaafe generally kept under
sealexcept in exceptional circumstances

Economic Analysis of Investigations, Complaints, and Consent
Decrees

No Bill Proposed

The Federal Trade Comnissiond Bureau of Economicé (BE) role as an inde-
pendent and expert analyst is one of the most critical features of the FF®@rgan-
izational structure in terms of enhancing its performance, expanding its substan-
tive capabilities, and increasing the crited reputational capital the agency has
available to promote its missions*®

Former FTC Commissiodeshua Wright, 2015

Commissioner Wright wrote as a veteran of both the Bureau of Economics and the Bureau
of Competition. He was only thefourth economist toserve as FTC Commissioner (follow-
ing Jim Miller, George Douglas and Dennis Yao) and the first JD/PhD.His 2015 speech,
o0n the FTC& Bureau of Economics, Independence, and Agency Performangenarked
the beginning of an effort to bolster the role of theuBeau of Economics in the FT@ deci-
sion-making, especially in consumer protection matters. Wright warned, pointedlyhat the
FTC has 6too many lawyers, too few economist®, calling this da potential threat to inde-
pendence and agency performandg?°

Unfortunately, this was only a beginning: shortly after delivering this speech, Wright re-
signedfrom the Commission to return to teaching law and economic&.or now, at least the
task of bolstering economic analysiat the Commissionfalls to Congress.

The RECS Acts proposal that BE be involved in any recommendation for new legislation
or regulatory action is an important step towardghis goal, butit is too narrow.*?! It does not
address the need to bolster the FI& role in the institutional structure é the agency, or its
role in enforcement decisions. The following chart (from Wriglis speechpbly captures the
first of theseproblems:

Number of Attorneys to Economists at the FTC from 2003to 2013'%

St atement of Commissioner Joshua D. Wright, On the FT
Agency Performance, at 1 (Aug. 6, 2015gvailable at
https://www.ftc.gov/system/files/documents/public_statements/695241/150806bestmtwright.pdf .

1201d. at 5.
121 See infrat 54.

122 Statement of Commissioner Joshua D. Wright, On the FT@ Bureau of Economics, Independence, and
Agency Performance supranote 119, at 6.
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RECOMMENDATION : Hire More Economists

Wright recommends:

Hiring more full Zime economists is one obvious fix to the ratio problenThere
are many benefits to expanding the economic capabilities of the agendany
cases simply cannot be adequately staffed with one or two staff economists.
Doubling th e current size of BEwould be a good start towards aligning the in-
centives of the Commission and BE staff with respect to case recommenda-
tions. While too quickly increasing the size of BE staff might dilute quality, a
gradual increase in staffing coupled ith a pay increase and a commitment to re-
search time should help to keep quality levels at least constafit

We wholeheartedly endorsdormer CommissionerWr i ght 6 s recommendati on.

RECOMMENDATION : Require BE to Comment Separately on Complaints and
Consent Or ders

In the case of complaints and consent orders issued by the Commission, we recommend
that Congress require the Commission to amend its Rules of Practice to require that the Bu-
reau of Economics provide aseparateconomic assessment of the complaint @onsent or-
der in conjunction with each. This proposal is consistent with former Commissioner

Wright & similar recommendation:

123 Statement of Commissioner Joshua D. Wright, On the FT® Bureau of Economics, Independence, and
Agency Performancesupranote 119, at 11.
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| suggest the FTC consider interpreting or amending FTC Rule of Practice 2.34
to mandate that BE publish, in matters involving cosent decrees, and as part of
the already requiredoexplanation of the provisions of the order and the relief to
be obtainedd a separate explanation of the economic analysis of the Commis-
sion& action. The documents associated with this rule are criticalrfcommuni-
cating the role that economic analysis plays in Commission decisimnaking in
cases. In many cases, public facing documents surrounding consents in competi-
tion cases simply do not describe well or at all the economic analysis conducted
by staff a upon which BE recommended the conser!

In order to perform its desired function, thisdseparate explanatiod would be authored and
issued by the Bureau of Economics, and not subject to approval by the Commission. The
document would express BB independent assessment (approval or rejection) of the Com-
mission& proposed complaint or consent order, provide a highvel description of thespe-
cific economic analyses and evidence relied upon in its own recommendation or rejection of
the proposed consat order, and offer a more general economic rationale for its recommen-
dation.

Requiring BE to make public its economic rationale for supporting or rejecting a complaint
or consent decree voted out by the Commission would offer a number of benefits. Imge
eral, such an analysis would both inform the public and demand rigor of the Commission.
As former Commissioner Wright noted,

First, it offers BE a public avenue to communicate its findings to the public. Sec-

ond, it reinforces the independent nature of theecommendation that BE offers.

Third, it breaks the agency monopoly the FTC lawyers currently enjoy in terms

of framing a particular matter to the public. The internal leverage BE gains by the

ability to publish such a doturoeeimthee wi | | al
consent process and a mechanism to discipline consents that are not supported by

sound economi c s éocompronsed necomimendption that is most

problematic in matters involving consent decreé$

Wright explains this dcompromise recommendatiord problem in detail that bearsextensive
guotation and emphasis here:

Both BC attorneys and BE staff are responsible for producing a recommendation
memo. The asymmetry is at least partially a natural result of the different nature
of the work that lawyers and economists doBut it is important to note that one
consequence of this asymmetry, whatever its cause, is that it creates the potential
to weaken BEs independence.BE maintains a high level of integrity and inde-
pendence over core ecamic tasksd e.g., economic modeling and framing, sta-
tistical analyses, and assessments of outside economic wdrket when it comes

1241d. at 11-12.
1251, at 11.
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to the actual policy recommendation,| think it is fair to raise the question
whether the Commission always receives unfiltered recommendations when
BE dissents from the recommendation of BC or BCP staff.

One example of this phenomenon is the stalled ocompromise recommenda-
tion,6 that is, a BE staff economist might recommend the FTC accept a consent
decree rather than litigte or challenge a proposed merger when the underlying
economic analysis reveals very little actual economic support for liabilityn my
experience,it is not uncommon for a BE staff analysis to convincingly demon-
strate that competitive harm is possible but unlikely, but for BE staff to rec-
ommend against litigation on those grounds, but in favor of a consent or-
der. The problem with this compromise approach is, of course, that a recom-
mendation to enter into a consent order must also require economic evie suf-
ficient to give the Commission reason to believe that competitive harm is like-
ly. This type of ocompromised recommendation in some ways reflects the reality
of BE staff incentivesEngaging in a prolonged struggle over the issue of liability
with BC and BC management is exceedingly difficult when the economist is
simply outmanned.It also ties up already scarce BE resources on a matter that
the parties are pparently owilling 6 to settle!?®

The ability of BC or BCP staff to dilute the analysis of BE affers in a combined compro-
mise recommendation renders moot this provision of the operating manual:

Dissenting staff recommendations regarding compulsory process, compliance,
consent agreements, proposed trade regulation rules or proposed industrywide
investigations should be submitted to the Commission by the originating offices,

upon the request of the staff membéf!

For this provision to have any effect, there must be a separate dissenting staff recommenda-
tion that can be seen by Commissionerfs and, ideally, also made public.

RECOMMENDATION : Require BE to Comment on Upgrading Investigations

Similarly, we recommend enhancing BE® role earlier in the investigation process: at the
point where the Bureau Director decides whether to upgrade an initiéPhase 1) investiga-
tion to a full investigation. This is a critical inflection point in the FTC& investigative pro-
cess forthreereasons:

1. In principle, the staff is not supposed to negotiate consent decrees during the
initial investigation phase;

2. In principle, the staff is not supposed toise compulsory discovery process
during the initial investigation phase, meaning a target compafs/ coopera-
tion until this point is at least theoretically voluntary; and

1281d. at 7-8.
27 Operating Manual § 3.3.5.1.1.
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3. Either the decision to open a formal investigation othe subsequent issuance
of CIDs may trigger a public company duty to disclose the investigation in
its quarterly securities filings.

It is alsolikely the point at which the staff determines (or at least begins to seriously consid-
er) whether or not the @mmission is likely to approve a staff recommendation to issue a
complaint against any of the specific targets of the investigation.

For all thesereasons, converting anmnitial investigation to a full investigation gives the staff
enormous power to coercea settlement. This decision deserves far more rigorous analysis
than it currently seems to receive.

When the BC or BCP staffproposes totheir Bureaudirector that an initial investigation be
expanded into a full investigation, the FTC Operating Manualequires a (confidential)
memorandum justifying a decision, but doesotformally require the Bureau of Economics

or require that the analysis performed by any FTC staff correspond to two of the three re-
guirements of Section 5(n) or the materiality requireent of the Deception Policy State-
ment:

3.5.1.4 Transmittal Memorandum

The memorandum requesting approval for full investigation should clearly and
succinctly explain the need for approval of the full investigation, including a dis-
cussion of relevant factas among the following:

(1) A description of the practices and their impact on consumers and/or on the
marketplace;

(2) Marketing area and volume of business of the proposed respondent and the
overall size of the market;

(3) Extent of consumer injury inflided by the practices to be investigated, the
benefits to be achieved by the Commission action and/or the extent of com-
petitive injury;

(4) When applicable, an explanation of how the proposed investigation meets ob-
jectives and, where adopted, case selectioriteria or the program to which it
has been assigned;

(5) When applicable, responses to the policy protocol questions (see OM Ch.
2);128

We recommend modifying this in two ways First, while approving a complaint or a con-
sent decree should absolutely reqei a separate recommendation from the Bureau of Eco-
nomics, requiring such a recommendation merely to convert an initial investigation to a full
investigation might well pose too great a burden on BE already oveftaxed resources. But
that is no reason why the FTC rules should not at least give BE tlo@portunityto write a

128 Qperating Manual § 3.3.5.1.4 (emphasis added).
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separate memorandum if it so desireddaving this written recommendation shared with
Commissioners would serve as an early warrgnsystem, alerting them to potentially prob-
lematic cases being investigated by BCP or BC stafforghe staff has extracted a consent
decreefi something thatregularly has effectively happened by the time the Commission
votes on whether toauthorize a complaint. Thus, giving BE the opportunity to be involved
at this early stage may be critical tscrutinizing the FTC& use of consent decrees.

Second, there is no reason that the memorandum prepared by either BC or BCP staff should
not correspond to the dotrinal requirements of the relevant authority. The Operating Man-
ual falls well short of this by merely requiring some analysis of thgfe]xtent of consumer
injury .6 Why not countervailing benefit and reasonable avoidability, too, for Unfairness
cases? Andmateriality in Deception cases? And the various other factors subsumed in the
consumer welfare standard of the rule of reason, for Unfair Methods of Competition Cases?

That this would be only aninitial analysis that will remain confidential under the Comns-
sion rules is all the more reason it should not be a problem for the Staff to produce.

Economic Analysis in Reports & ORecommendations 6

The Revealing Economic Conclusions for Suggestions (RECS) Act

Rep. Mike Pompeo® (R-KS) bill (H.R. 5136)**°would require the FTC to include, inoany
recommendations for legislative or regulatory actiod,analysis from the Bureau of Econom-
ics including:

[T]he rationale for the Commissio® determination that private markets or pub-
lic institutions could not adequatelyaddress the issue, anthat its recommended
legislative or regulatory action is based on a reasoned determination that the ben-
efits of the recommended action outweigh its costs.

Valuable as this is the bill should be expanded to encompass other Commisgigro-
nouncements that arefi, strictly, orecommendations for legislative or regulatory actiad

VALUE OF THE BILL: Bringing Rigor to FTC Reports, Testimony,  etc.

The lack of economic analysis in support abrecommendations for legislative or regulatory
action6 has grown more acute with timeii not only in the FTC& reports but also in its tes-
timony to Congress.

Section 6(b) of the FTC Act gives the Commission the authorityto conduct wideranging
economic studies that do not have a specific law enforcemgmirposed and to require the

12 The Revealing Economic Conclusions for Suggestiorst, H.R. 5136, 114th Corg. (2016)[hereinafter
RECS Act] available abtips://www.congress.gov/bill/114th -congress/housebill/5136/text .
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filing of Ga n nu a | or speci al € reports or Ofontewer s

purpose of obtaining information aboutothe organization, business, conduct, practices,
management, and relation to other corporationspartnerships, and individual$ of any
company over which the FTC has jurisdiction, except insurance companies. This section is
a useful tool for better understanding business practices, particularly those undergoing rapid
technological changeBut it is only as valuableasthe quality of the analyss these 6(bye-
ports contain. And typically they are fairly short on economic analysjespeciallyconcern-

ing consumer protection matters

The FTC has consistently failed to include any apparent, meaningful rofer the Bureau of
Economics in its consumer protectionworkshops or in the drafting of the subsequent re-
ports. Nor has the FTC explored the adequacy of existing legal tools to address concerns
raised by its reports. For example, the FT& 2014 workshop 0Big Data: A Tool for Inclu-

sion or Exclusion?6 included not a single PhD economist or BE stafféf? The resulting
2016 report includes essentially just two footnotes on economi€$Commissioner Ohlhau-
sen dissented, noting that

Concerns about the effects ahaccurate data are certainly legitimate, but poli-
cymakers must evaluate such concerns in the larger context of the market and
economic forces companies face. Businesses have strong incentives to seek accu-
rate information about consumers, whatever the toolndeed, businesses use big
data specifically to increase accuracy. Our competition expertise tells us that if
one company draws incorrect conclusions and misses opportunities, competitors
with better analysis will strive to fill the gag .

To understand he benefits and risks of tools like big data analytics, we must also
consider the powerful forces of economics and freearket competition. If we
give undue credence to hypothetical harms, we risk distracting ourselves from
genuine harms and discouraginghe development of the very tools that promise
new benefits to low income, disadvantaged, and vulnerable individuals. Tod&y
report enriches the conversation about big data. My hope is that future partici-
pants in this conversation will test hypothetical hans with economic reasoning
and empirical evidence??

130 Fed. Trade Commih, Public Workshop: Big Data: A Tool for Inclusion or Exclusion?(Sep. 15, 2014)avail-
able ahttps://www.ftc.gov/news -events/eventscalendar/2014/09/big -data-tool-inclusion-or-exclusion

BB1FED, TRADE COMM &N, BIG DATA : A TOOL FOR INCLUSION OR EXCLUSION ?UNDERSTANDING THE |SSUES
FTC REPORT (2016),available aitttps://www.ftc.gov/system/files/documents/reports/big -data-tool-
inclusion-or-exclusionrunderstandingissues/160106biedatarpt.pdf

13219, at A-1 to A-2.
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The Commi ssionds 2016 Privacy @mwmmisisoonipaneée nce d
devot edEcbnomids bf®rivacy & Security¢*But , as one of the eve
Geoffrey Manne, noted:

Oneofthe t hings | wosid dl istatyl e sbitth attmbeotrét unat e
more economists and engineers talking to each other. As you might have gath-

ered from the last panel, an economist will tell you that erely identifying a

pr ob | &ansufficem Basis for regulating to solve it, nor does the existence of

a possible solution mean that that solution should be mandated. And you really

need to identify real harms rather than just inferring them, as James Cooper

pointed out earlier. And we need tagive some thought to sethelp and reputation

and competition as solutions before we start

S o wedatked all day about privacy risks, biases in data, baditoomes, prob-

| ems, b utt talked erfoagh &aud beneficial uses that theseinbs may
enable. So deriving policy prescriptions from these sort of lopsided discussions is
really perilous.

Now, & &neaddéidnal problem that we have in this forum as well, which is
that the FTC has a tendency to find justification for enforcemendecisions in
things that are mentioned at workshops just like these. So that makes it doubly
risky to be talking [] about these things without pointing out that there are im-
portant benefits here, and that the costs may not be as dramatic as it segusd]

b e ¢ a u se@reserdirdy these papers describing the#

As Manne notes,as a practical matter, thesaorkshops andreports are often used by the
Commission either to make legislative recommendationsr to define FTC enforcement pol-

icy by recommending industry best practices (which the agency will effectively enforce)
But, again, because they lack much in the way of economically rigorous analysis, these rec-
ommendations may not be as weflounded as they may be presumed to be.

In its 2000 Report to Congres, for example,the FTC called for comprehensive baseline leg-
islation on privacy and data security®® Congress has not passed such legislation, but the
FTC repeated the recommendation in its 2@LPrivacy Report!* While that Report called

13 Fed. Trade Comnih, Conference: Privacy@dan. 14, 2016)available abttps://www.ftc.qov/news -
events/eventscalendar/2016/01/privacycon.

1% Fed. Trade Commih, Transcript of the Remarks of Geoffrey A. MB@it@an. 14, 2016)available at
https://www.ftc.gov/system/files/documents/videos/privacycon _-part-5/ftc_privacycon -
transcript_segment_5.pdf#page=18

135 FED. TRADE COMM @, PRIVACY ONLINE : FAIR INFORMATION PRACTICES IN THE ELECTRONIC M ARKET-
PLACE (2000),available alttps://www.ftc.gov/sites/default/files/documents/reports/privacy -online-fair-
information-practiceselectronicmarketplacefederattrade-commission-report/privacy2000text.pdf.

136 FED, TRADE COMM &N, PROTECTING CONSUMER PRIVACY IN AN ERA OF RAPID CHANGE : RECOMMENDA-
TIONS FOR BUSINESS AND POLICYMAKERS (2012),available at

(cont.)
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for significantly stricter legislation, less tied to consumer harm, it dichotinclude any eco-
nomic analysis by the FT@ Bureau of Economics.Indeed, by rejecting the harméased
model of the 2000 Report?’the 2012 report essentially dismisses thelevancef economic
analysis, either in the report itself oin caseby-caseadjudication.

In his dissent, Commissioner Rosclwvarned about the Repoids reliance on unfairness rather
than deception, noting thatd Bnfairnesdis an elastic and elusive concept. What tunfaird
isin the eye of6*In bflect, Rasdhodegpite mié longtanding hostility to
economic analysis'**was really saying that the Commission had failed to justify itsnalysis
of unfairness. Rosch objected to the Commissi@ invocation of unfairnessagainst harms
that have not been clearly analyzed:

That is not how the Commission itself has traditionally proceeded. To the con-
trary, the Commission represented in its 1980, and 1982ic], Statements to
Congress that, absent deception, it will not gendhaenforce Section 5 against al-
leged intangible harm. In other contexts, the Commission has tried, through its
advocacy, to convince others that our policy judgments are sensible and ought to
be adopted:*

Rosch mntrasted the Repoids reliance on unfairngs with the Commissioris Unfair Meth-
ods of Competition doctrine, which he calledbseltlimiting 6 because it was tied to analysis
of market power!** Rosch lamented that

There does not appear to be any such limiting principle applicable to many of the
recommendations of the Report. If implemented as written, many of the Repdt
recommendations would instead apply to almost all firms and to most infor-
mation collection practices. It would installoBig Brotherd as the watchdog over
these practices not onl in the online world but in the offline world. That is not
only paternalistic, but it goes well beyond what the Commission said in the early
1980s that it would do, and well beyond what Congress has permitted the Com-
mission to do under Section 5(n). | wold instead stand by what we have said

https://www.ftc.gov/sites/default/files/documents/reports/federal _-trade-commissionreport-protecting
consumetprivacy-erarapid-changerecommendations/120326privacyreport.pdf

137 PRIVACY ONLINE : FAIR INFORMATION PRACTICES IN THE ELECTRONIC M ARKETPLACE , supranote 135.
138 PROTECTING CONSUMER PRIVACY IN AN ERA OF RAPID CHANGE , supranote 136, at C-3.

1% See e.gd. Thomas Roschlitigating Merger Challenges: Lessons Léauned2, 2008, available at
https://www.ftc.gov/sites/default/files/documents/public_statements/litigating -mergerchallengeslessons
learned/080602litigatingmerger.pdf( @ny kind of economic analyses that require the use of mathematical
formulae are of little persuasivee al ue i n t he ¢ avben kseemoaoongnectformula oy eges o
start to glaze oved )Sge generallpshua Wright, Commissioner Rosch v. Economics, ,AgaimH ON THE
MARKET (Oct. 7, 2008),available abttps://truthonthemarket.com/2008/10/07/commissioner -roschv-
economicsagain/.

140 PROTECTING CONSUMER PRIVACY IN AN ERA OF RAPID CHANGE , supranote 136, at C-4.
41d. at C-5.
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and challenge information collection practices, including behavioral tracking, on-
ly when these practices are deceptivéunfaird within the strictures of Section
5(n) and our commitments to Congress, or employed by arh with market pow-
er and therefore challengeable on a stasadone basis under Section@® prohibi-
tion of unfair methods of competition**?

The proposed bill would help to correct these defects, and to ensure that FTC Repoats,
leastthose containing legikative or rulemaking recommendations, are based on the rigorous
analysis that should be expected of an expert investigative age®Bcgolicymakingfi espe-
cially one that has arguably the greatest pool of economic talent found anywhere in gov-
ernment in America.

RECOMMENDATION : Require Analysis of Recommended Industry Best Practices

In this regard the proposed bill would be enormously beneficial, but it could, and should, do
significantly more.

First and foremost, he term drecommendations for legislative oregulatory actiord would
not encompasghe most significant FTC recommendations those included indindustry best
practice® publications and reportsproduced by the Commission. Thesdocumentspurport
to offer expert suggestions fdpusinesseso follow in order to help them to protect consumer
welfare and tobetter comply with the relevant laws and regulations. Buthe FTC increas-
ingly treatsthese recommendationss soft law,not merely helpful guidance,n at leasttwo
senses:

1. The FTC usestheserecommendationsas the basis for writingits 20-year con-
sentdecree requirementsincluding onesunrelated, or only loosely related, to
the conduct at issue in an enforcement actipand

2. The FTC uses these recommendations dBe substantive basis for enfoe-
ment actions fi  for example, by pointing to a companys failure to do some-
thing the FTC recommendedas evidenceof the unreasonableness afs prac-

tices.
Former Chairman Tim Muris notes this aboutheo vol unt ary o6 guidelines i
in2009incnj unction with three other feder al agen

forts to ban advertising to children:

The FTC has been down this road before. Prodded by consumer activists in the
late 1970s, the Commission sought to stop advertising to childeen

One difference between the current proposal and the old rulemakirg called
Kid Vid i is that this time the agencies are suggesting that the standards be
adopted oOovol unt ar iahsfaddartsysuggested bysa governmentet ¢

142 Id
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claiming the power b regul ate truly be ovoluntaryodo?
workshop that the standards were announced, a representative of one of the same

activist organizations that inspired the 1970s efforts speculated that a failure to

comply with the new proposal would povoke calls for rules or legislatiort*®

Regulation by leering glare istill regulation.

Informed by the trauma of its neaifatal confrontation with Congress at the end of the Carter
administration, the FTC waslong skittish about making recommendations fobusinesses in
its reports beyond high level calls for attention to issues like data securifyhat changed in
2009 however. The FTC has sinceissued a flurry of reports recommending best practices
like oprivacy by desigmd and osecurity by desigro first generally, and then across a variety
of areas, from Big Data to facial recognitiort**

The FTC& recommendationsto industry in its 2005 report on filesharing were admirably
circumspect:

Industry should decrease risks to consumers through technologigahovation
and development, industry seifegulation (including risk disclosures), and con-
sumer educationt*

This is not to saythat the FTC could not or should not have done more to address the very
real problem of inadvertent online filesharing. Indeed,one of the authors of this report has
lauded the (Democraticled) FTC for bringing its 201l enforcement action against Frost-
wire'*¢for designing its peetto-peer filesharing software in a way that deceived users into
unwittingly sharing files**’ Rather, it is simply to say that the FTC, in 2005, understood that
a report was not a substitute foa rulemaking i i.e, not an appropriate place to makeérec-
ommendations for the private sectorthat would have any force of law

By 2012 the FTC had lost any such saples. Its Privacy Report, issued that year, is entitled
oRecommendations for Businesses and PolicymakeysThe title says it all: The FTC di-

143 Statement of Timothy J. Myrssipranote 14, at 11-13.

14481 DATA : A TOOL FOR INCLUSION OR EXCLUSION , supranote 131; FED TRADE COMM &\, FACING FACTS:
BEST PRACTICES FOR COMMON USES OFFACIAL RECOGNITION TECHNOLOGIES (2012),available at
https://www.ftc.gov/sites/default/files/documents/reports/facing -factsbestpracticescommon-usesfacial-
recognition-technologies/121022facialtechrpt.pdf

4SFED, TRADE COMM &N, PEER-TO-PEER FILE -SHARING TECHNOLOGY : CONSUMER PROTECTION AND COM-
PETITION ISSUES(2005),available abttps://www.ftc.gov/sites/ default/files/documents/reports/peer -peer
file-sharingtechnologyconsumerprotection-and-competition-issues/050623p2prpt. pdf

WEed. Trade Commdn v. Fr ost wihitpe/whwi@.gov/EnoCemErit/dages-No . 112
proceedings/1123041/frostwire-lic-angekeon (2011).

147 Prepared StatemenBefin Szdka, President of TechFreétianing Before thie Energy & CommerCemm.
112th Cong. (2012)23, available abttps://techliberation.com/wp -
content/uploads/2012/11/Testimony CMT_03.29.12 Szoka.pdf.
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rected its sweeping recommendations faprivacy by desigm to both the companies it regu-
lates and the elected repsentatives the FTC supposedly serves:

The final privacy framework is intended to articulate best practices for companies
that collect and use consumer data. These best practices can be useful to compa-
nies as they develop and maintain processes and syssetm operationalize priva-

cy and data security practices within their businesses. The final privacy frame-
work contained in this report is also intended to assist Congress as it considers
privacy legislation4®

Of course, the FTC added:

To the extent the framework goes beyond existing legal requirements, the frame-
work is not intended to serve as a template for law enforcement actions or regula-
tions under laws currently enforced by the FTCG*

Also noteworthy is the contrast between the two reports in their anaical rigor. The file
sharing report noted:

The workshop panelists and public comments did not provide a sufficient basis to
conclude whether the degree of risk associated with P2P fdlkaring programs is
greater than, equal to, or less than the degreé risk when using other Internet
technologies*®

The 2012 report shows no such modesty, as Commissioner Rosch lamented in his dissent
(0There does not appear to be any such limiting principle applicable to many of the recom-
mendations of the Repor®).***

In 2015, Commissioner Wright expressed dismay at this same problem in his dissent from
the staff report on the Internet of Things Workshop:

| dissent from the Commissiod decision to authorize the publication of stad#
report on its Internet of Thingsworkshop (©Workshop Report) because the
Workshop Report includes a lengthy discussion of industry best practices and
recommendations for broaebased privacy legislation without analytical support
to establish the likelihood that those practices and reconamdations, if adopted,
would i mprove consumer wel fareé.

Firsté, mer el y hiowitdoutmgre fa shautd rakel/ beoth® sole
or even the primary basis for setting forth specific best practices or legislative rec-
ommendati onsé.

148 PROTECTING CONSUMER PRIVACY IN AN ERA OF RAPID CHANGE , supranote 136, at iii.
1491d. at vii.
150 PEER-TO-PEER FILE -SHARING TECHNOLOGY , supranote 145, at 12.

151 PROTECTING CONSUMER PRIVACY IN AN ERA OF RAPID CHANGE , supranote 136, at C-5.
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Second, the Commissiorand our staff must actually engage in a rigorous cest
benefit analysis prior to disseminating best practices or legislative recommenda-
tions, given the real world consequences for the consumers we are obligated to
protect é.

The most significant drawback of the concepts of d0security by designd and
other privacy-related catchphrases is that they do not appear to contain any
meaningful analytical contenté . An economic and evidencebased approach
sensitive to[] tradeoffs is much more likely to result in consuer-welfare enhanc-
ing consumer protection regulation. To the extent concepts such as security by
design or data minimization are endorsed at any cos$t or without regard to
whether the marginal cost of a particular decision exceeds its marginal benefits
then application of these principles will result in greater compliance costs without
countervailing benefit. Such costs will be passed on to consumers in the form of
higher prices or less useful products, as well as potentially deter competition and
innovation among firms participating in the Internet of Things'>

The point illustrated by comparing these examples is the difficulty inherent in trying to re-
quire greater rigor from the FTC in recommendations to businesses when those recommen-
dations can be eithehigh level and commonsensical (as in 2005) or sweeping and effective-
ly regulatory (as in 2012 and 2015). Thus, we recommend the following simple amendment
to the proposed bill:

[The FTC] shall not submit anyproposed industry best practigedustry guicnce
or recommendations for legislative or regulatory actiowi t hout [ anal ysi s] ée.

This wording would not apply to the kind of orecommendatiort that the FTC made occa-
sionally before 2009, as exemplified by the 2005 report. In any event, the Gillequirement

is easily satisfied: essentially the FTC need only give the Bureau of Economics a role in
drafting the report. Because this recommendation would not hamstring the F&enforce-
ment actions,nor tie the FTC up in court, it should not be controversial, ean if applied to
proposed industry best practicesnd guidance

Our proposed amendment would besimpler than attempting to broaden the definition of
oregulatory actiord beyond just rulemakings (which is how the FTC would likely limit its
interpretation of the bill as drafted now to include the kind of dregulatory actiord that mat-
ters most: its use of reports to indicate how it will regulate through case by case enforce-
ment, i.e., its occommon law of consent decrees.

%2 Disserting Statement of Commissioner Joshua D. Wrightissuance of The Internet of Things: Privacy and Secu-
rity in a Connected World Staff Reflam. 27, 2015) (emphasis added), available at
https://www.ftc.gov/system/files/documents/public_statements/620701/150127iotjdwstmt.pdf .
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REcCOMMENDATION : Clarify the Bill & Language to Ensure It Applies to All FTC
Reports

Another important difference between the 2000 and 2012 privacy reports is that the 2000
report is labelledoA Report to Congress) while the 2012 report is not and, indeed, barely
mentions Congress. This reflects a littaoticed aspect of the way Section 6(f) is currently
written, with subsection numbers added for clarity:

(f) Publication of information; reports

To [i] make public fom time to time such portions of the information obtained
by it hereunder as are in the public interest; and {@] make annual and special
reports to the Congress and to submit therewith recommendations for additional
legislation; and to [iii] provide for the publication of its reports and decisions in
such form and manner as may be best adapted for public information and 1se

In other words, the Commission has shifted from relying upon 6(f)(ii) to 6(f)(i) and (iii).
This distinction may seem unimportam, but it may cause the bill as drafted to be rendered
meaningless, because the way it is worded could be read to apply only to 6(f)(ii). The bill
would amend the existing proviso in Section 6(f) as follows:

Provided [t]hat the Commissionshall not submitany recommendations for legis-
lative or regulatory action without an economic analysis by the Bureau of Eco-
nomicse .

The use of the wordsdsubmité and orecommendation® clearly tie this proviso to 6(f)(ii).
Thus, the FTC could claim that it need not include the analysis required by the bill unless it
is specifically submitting recommendations to Congress, which it simply does not do any-
more.

Instead we propose the following slight tweak to theilb® wording, to ensure that it would
apply to the entirety of Section 6(f):

Provided [t]hat the Commission shall notmakeany recommendations for legisla-

tive or regulatory action without an economic analysis by the Bureau of Econom-

i csé
This would require the participation of the Bureau of Economics irall FTC reports (that
make qualifying recommendations), whatever their form. It would also require BE partici-
pation in at least two other contexts where such recommendations are likely to be made: (i)
Congressional testimony and (ii) the competition advocacy filings the Commission makes
with state and local regulatory and legislative bodies, and with other federal regulatory

15215 U.S.C. § 4§()
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agenciesThis is a feature, not a bug: participation by BE is not something to In@inimized;
it should be woven into the fabric ofll of the FTC& activities.As we have noted previously:

The most important, most welfareenhancing reform the FTC could under-
take is to better incorporate sound economi@nd evidencebased andysis in
both its substantive decisions as well as in its process. While the FTC has a
strong tradition of economics in its antitrust decisiomaking, its record in us-
ing economics in other areas is mixett?

Because the bill does not in any ay createa cause of action against the FTC for failing to
comply with the requirement, it will not hamstring the FTC if the agency fails to take the
bill & requirements seriously. That, if anything, is a weakness of the bill, but it is largely inev-
itable. It will always be up to the discretion of the Commission itself (subject, of course, to
congressional oversight) to decide how mucbeconomic analysi$ is osufficientd under the
bill.

As written, the bill might do little more than shame the Chairman into involving the Bureau
of Economics somewhat moren the writing of reports and the workshops that lead to them
A if only because the bill might embolden a sing Commissioner to object to the FTG
lack of analysis, as Commissioner Wright objected to the FI& Internet of Things report:>
This change in incentives for the Chairman and other commissioneidpne, may not signif-
icantly improve the analytical quality of the FTGs reports, given the hostility of the Bureau
of Consumer Protection to economic analysjsalthough having any involvement by BE
would certainly be an improvement.

Again, the question d osufficiencyo is inherently something that will be left to the Commis-
sion® discretion, but there is no principled reason that it has to be resolved through simple
majority votes. On the other hand, giving a single Commissioner the right to veto an FTC
orecommendatiord as lacking aosufficiento analytical basis might go too far.

We recommend striking a balance by requiring a supermajority (majority plus one, except in
the case of a threenember Commission) of Commissioners to approve of the sufficiency o
the analysisii essentially that this vote be taken, or at least recorded, separately from the
vote on the issuance of the report itself. (Thesufficiencyd vote would not stop the FTC
from issuing a report.) At the same time, we recommend that the outcamf the osufficien-

134 Geoffrey A. Manne, Humility, Institutional Constraints and Economic Rigor: Limiting thé Biszretigr CLE
White Paper 20141 (Feb. 28, 2014) at 4available at
http://docs.house.gov/meetings/IF/IF17/20140228/101812/HHRG  -113IF17-Wstate-M anneG-20140228

SD002.pdf
1% Sedssuance of The Internet of Things: Privacy and Security in a Connected World Staff ®epeit52, at 4.
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cy6 vote be disclosed on the first page of all reports or other documents containing recom-
mendations.

Such a mechanism would effectively expand the set of options for which Commissioners
could vote, enabling them to express subtler desgs of preference without constraining
them, as now, into making the binary choice between approving or rejecting a recommenda-
tion in tota In other words, while the cost of expressing disapproval today, in the form of a
dissent from a report, may be too igh in some cases (especially for Commissioners in the
majority party), the cost of expressing disapproval for the sufficiency of analysis without ve-
toing an entire report would be much lower. Allowing such a vote, and publishing its re-
sults, would offer mportant information to the public. It would also increase the leverage of
commissioners most concerned with ensuring that FTC recommendations are supported by
sufficient rigor to influence the content and conclusions of FTC reports and similar docu-
ments.

In cases where the threenember majority feels the twemember minority® objections to
analytical rigor are merely a pretense for objections to the recommendations themselves, the
bill as we envision it would do nothing to stop the majority from issuingts recommenda-
tions anyway, of course; thedsufficiencyd vote in this sense may sometimes be merely an
expression of preference. Nonetheless, the majority Commissioners would likely be com-
pelled to do more to explain why they believe the analysis included support of a recom-
mendation is sufficient, and why the minority is conflating its own policy views with the
guestion of analytical sufficiency. These would also be valuable additions to the pulic
understanding of the basis for Commission recommendatis

The virtue of our proposed approach is that it would further lower the bar for the Commis-
sion to do something it ought to do anyway: involve the Bureau of Economics in its deci-
sion-making.

As we propose amending the RECS Act, consistent with the spirit with which we believe
the bill is intended, BE wouldalso have to be involved in any competition advocacy filings
made by the FTC. Again, we believe this is all for the good. But it mighon the margin,
discourage the FTC fromissuing suchfilings in the first placei something we believe the
FTC already does not do enough of. Thus, as discussed below, we recommend that Con-
gress do more to encourageompetition advocacyfilings by the FTC.*** At minimum, this
means amending Section 6 to provide specific statutory authority for competition advocacy,
something the FTC only vaguely divines from the Section todayAs the text stands today,
this authority is far from apparent, especiallypecausehe current Section 6 makes reference

1% See infraote 87.
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to orecommendation® only with respect to Congresi what we above refer to as Section

6(f)(ii).

Other Sources of Enforcement Authority (Guidelines, etc.)

The Solidifying Habitual & Institutional Explanations of Liability &
Defenses (SHIELD)Act

Rep. Mike Pompeds (R-KS) bill (H.R. 5118 clarifies what is already black letter law:
agencyguidelines do not create any binding legal obligations, either upon regulated compa-
nies or the FIC. This means the FTC can bring enforcement actions outside the bounds of
its Unfairness and Deception Policy Statementsts Unfair Methods of Competition En-
forcement Policy Statement,and its regulations promulgated under other statutes enforced

by the Commission (e.g , the o0Safeguards RulGamhm-Lepachhro mul g a

Bliley Act)™®unless Congress codifies thBtatementsin the statute. The only substantiviy
operative provision of the bill is section (B), which provideghat:

Compliance with any guidelines, general statement of policy, or similar guidance
issued by the Commission may be used as evidence of compliance with the pro-
vision of law under which the guidelines, general statement of policy, or guid-
ance was issued.

This does not create a formal safe harbor; it merely allows companies targeted by the FTC
to cite FTC&® past guidance in their defense. This should be uncontroversial.

VALUE OF THE BILL: Increasing Legal Certainty and Decreasing the Coercive
Regulatory Effect of the FTC & Soft Law

The bill would accomplish two primary goals. First, it would formally bar the FTC from do-

ing something it has likely been doing in practice for some time: treating its own informal
guidance as quasiegulatory. To the extentthat the Commission actually does so, it would
effectively be circumventing the safeguards Congress imposedl980upont he FTC®O s
tion 5 rulemaking powers by amendingthe FTC Improvement Act of 1975 (commonly

c a | IMaghusanMosso .J*° But of course, for exactlythis reason, the Commission would

17 Solidifying Habitual and Institutional Explanations of Liability and Defenses Act, H.R. 5118, 114th Cong.
(2016)[hereinafter SHIELD Act], available abttps://www.congress.gov/bill/114th -congress/house
bill/5118/text .

1%8 Standards br Safeguarding Customer Information16 C.F.R. § 314.
¥ The term MagnusonMoss i s inapt for two reasons. FAlthowh , as

Se

for

within the Commission these procedures are uniformly e f er r ed t o a s in fadilshg pracedaoreas Mo s s, ©

are contained within Title 11 of the Magnuson Moss WarrantyFederal Trade Commission Improvement Act
of 1975. Only Title | involved the Magnuson Mass Warranty Ace 6 Statement of TimothyMuris, supranote

(cont.)
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neveradmitthat this is what it is doing when its enforcement agenda just happens to line up
with its previous recommendations.

More clear and more troubling is that, in theLabMD case, the Commission argued that the
company, a small cancer testing lab, had committed an unfair trade practice sometime be-
tween 2006 and 2008 by failing to takéreasonabl® measures to prevent the installation
and operation of peeitto-peer filesharing software on its network, which made p&nt bill-

ing information accessible to Tiversa, a company with specialized tools capable of scouring
P2P networks for sensitive information. Crucial to the FT& Complaint was its allegation
that:

Since at least 2005, security professionals and others [inttng the Commission)
have warned that P2P applications present a risk that users will inadvertently
share files on P2P networks®°

The Commission was referring, obliquely, to its 2005 repott! which offered thisrather un-
helpful suggestion to affected copanies:

Industry should decrease risks to consumers through technological innovation
and development, industry selfegulation (including risk disclosures), and con-
sumer education.

Not until January 2010 did the FTC issueoPeerto-Peer File Sharing: A Guic for Busi-
nes®™ fi about the same time, it appears, that the FTC undertook its investigation of
LabMD. The SHIELD Act would clearly bar the FTC from pointing to its own past guid-
ance as creating a legal trigger for liability. The Commissi@ assessmentfooreasonable-
nes® would have to be proven through other factors; indeed, sin@eeasonabl® is found
nowhere in Section 5 or even in the Unfairness Policy Statement, the Commission would
have to prove the underlying elements of unfairness, without shortcutting this analysis by
oblique reference to its own past reports.

A related concernisthe © mmi ssi onds application of rul es
which they have binding authority, to other contexts in which they do not. The most strik-
ing example of this practice i s t hwhépplissmdssi o

to the handing of customer information by all financial institutions over which the[FTC]

14, at 22, n. 44. Second, the safeguar ds-Mots siés wwas wer e
passed.

180 Complaint, In the Matter of LabMD, Inc., Docket No. 9357at 4, available at
https://www.ftc.gov/sites/default/files/documents/cases/2013/08/130829la bmdpart3.pdf

161 PEER-TO-PEER FILE -SHARING TECHNOLOGY , supranote 145,

¥Fed. Tr ad ePeetdcPeanild Sharing: A Guide for Bus{dass 2010) available at
https://www.ftc.gov/tips -advice/businesscenter/quidance/peerpeetfile-sharingguide-business
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has jurisdiction, '*to define unfair data security practicesand the remedies applied by the
FTC in consent decreesputside the financial sectorAlthough the Safeguards Ruldas reg-
ulatory authority for financial institutions, its authority is no different than informal guid-

ance( or recommended Obest pr aforteveryas asg. Nevértae- Co mmi

less, the Commission has imposed remedies virtually identical tbet Safeguards Rule in
nearly every data security consent order into which it has entered.

[TThe maj or i t y[datafsectrity]leases, Tegaiddess of cause of action or

fact s, i mpose the same remedy: the set of

Safeguards Rule. Most notably, this is teiregardless of whether the spondents
were financial institutions (to which the Safeguards Rule directly applies) or not
(to which the Rule has no direct application), and regardless of whether the claim
is geneally one of deception or unfairness®

Second, the SHIELD Act would allow companies to raise¢heir compliance with FTC guid-
ance as part of their defense. This would, at a minimum, help encourage companies to resist
settling legally questionable or analytially unsupported enforcement actions

RECOMMENDATION : Clarify that Consent Decrees, Reports, and FTC Best
Practices are not Binding

We propose expanding the bits language slightly to ensure that it achieves its intended
goal:

No guidelines, general statments of policy, consent decrees, settlements, reports
recommended best practicassimilar guidance issued by the Commission shall
confer any right

As should be clear by now, these other forms of soft law are the most important aspects of
the FTCG discretionary model, especially given the paucity of policy statements (building
upon the three major ones, such as on materialjtfor example) or issuespecificoGuides.0

Specifically, the Commission regularly applies its recommended best practices (gped un-
der catchphrases I|ike oprivacy by designé
specific regulations in consent decrees that ateemselvesapplied, in cookiecutter fashion,
across enforcement actions brought against companies that diffgeatly in their circum-
stances, and regardless of th@ature or extent of the injury or thespecific facts of their case.

Second, theLabMD case provides at least one clear example wherein the FTC has treated its
own previous reports, making vague recomnmglations about the need for better industry
data security practices (regarding pe¢w-peer filesharing), as a critical part of the trigger for

16316 C.F.R. § 314.1(b).
1% Manne & Sperry, supranote 52, at 20.
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legal liability.***We suspect this is the tip of the iceberdy that the FTC in fact does this

kind of thing quite often, but usually does not have to admit it, because it is able to settle

cases without revealing its legal arguments. Only in theabMD case(one of the first (of two)

data security cases to be litigated after more than a decade of FTC consent dedredsis

aregdi d the Commission have to make the connect
tionsdé and its applicat ilabMDGdmpl&re, ¢ shoutn be nbt- Even
ed, the Commission did not specifically cite its 2005 P2P figharing report, but instead

vaguely alluded to itfi suggesting that even FTC staff were wary of revealing this connec-

tion.

The bill does not currently specifywhenin the enforcement process evidence of compliance
may be cited.lIt is important that a defendant be able to raisa compliance defense as early
as possible Without such an opportunity, the Commissioncan drag out an investigation
that should have been termiated early as when the subject of the investigationacted in
good faith reliance uponthe Commission® own statements. Ideally, tts would occur dur-
ing motions to quash CIDs.

Further, it would help if the FTC amended its rule on such motions, 16 C.F.R. .10, to
specify that this defense could be raised part of a motion to quash And, as we noted
above!®it is critical that these challenges be permitted to remain confidential, asany
companiesmay choose to avoid therisk the public exposure thatomes with challenging
CIDs.

At a minimum, the defendant should be able to raise this defensea way that is communi-
cated to Commissionerdeforehe C o mmi s svoteoon Wwhether to issue a complaint.

As the proposed SHIELD Act reflects, while there is some risk of ossification from owver
reliance onex anteguidelines and policy statements, the absence of such guidance docu-
ments can leave consumers and economic actors with uficient notice of FTC enforce-
ment principles and practices. Absent meaningful constraints on the Commissirdiscre-
tionary authority, the costs of overenforcement may be as great or greater than the costs of
over-regulation. For these reasons, the bikhould require the FTC to issue substantive

185 See supnaote 66 and note 161
186 Seesupraat 46.
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guidelines, allow private parties to petition the FTC to issue guidelines, or allow a single
Commissioner to force the issue

A good place to start would be privacy regulationwhere the Commission has issuedm
meaningful guides*® The Commission has done better on data security, with guidefor
example,on photocopier data security (2010%2 P2P software 2010),*® and mobile app se-
curity (2013)}°But none of these, and even the particularly thorougbStart with Security:
A Guide for Busines® (2015);"* doesthe kind of thing the various antitrust guidelines do:
expand upon theanalytical framewolly which the Commission determines how much secu-
rity is enough. This must be grounded in the component element$ 8ection 5, not the
Commission& policy agenda or technical expertise.

More important than issuespecific guides would be guidance one step up ti@octrinal
Pyramid, explaining how concepts like materiality, weighing injury with benefits, and
measuring reaonable avoidability will be measured’? Such a document would greatly en-
hance the value of issuspecific guides by allowing regulated companies to understand not
just what the Commission might demand in the future, but the doctrinal legal basis for do-
ing so.

Remedies

Appropriate Tailoring of Remedies

No Bill Proposed

The FTC has, perhaps predictably, also pushed the envelope with regard to the sorts of rem-
edies it seeks against a broader category of targets. Initially, the Commission was given au-
thority to pursue permanent injunctions under Section 13(b) as part of its ongoing mission
to curb outright fraud.*”® Over time, however, the FTC has expanded its use of Section 13(b)

17 See, e.g.Fed. Trade Comnin, Federal Trade Commission Enforcement of tHeUUaBd U.SSwiss Safe Harbor
FrameworkéDec. 2012) available atttps://www.ftc.gov/tips -advice/businesscenter/guidance/federattrade-
commissionenforcementus-eu-us-swisssafeharbor

%8 Fed. Trade Commih, Copier Data Security: A Guide for Busingéses2010), available at
https://www.ftc.gov/tips -advice/businesscenter/guidance/copier-data-security-guide-businesses

169 peeto-Peer File Sharing: A Guide for Busisapsanote 162.

"0 Fed. Trade Commnih, Mobile App Developers: Start with Se¢Eety 2013), available at
https://www.ftc.gov/t ips-advice/businesscenter/guidance/mobile-app-developersstart-security

"1 Fed. Trade Comnih, Start with Security: A Guide for Busifiss 2015), available at
https://www.ftc.gov/tips -advice/businesscenter/guidance/start-security-guide-business

172 Seesupranote 12.
13 See generaBeales & Muris, supranote 21.
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in order to target companies that engage in conduct that implicates issues fromsabtia-
tion claims to product desigmi all far from fraudulent territory.*™

For instance, Apple, Google, and Amazon havall been targets of the Commission for is-
sues related to the design and function of their respective mobile app stdfeAmazon, one

of the rare parties to proceed to full litigation on a Section Gnfairnesscase, recently lost a
summary judgment motion on a claim thatts in-app purchasing system permitted children

to make inapp purchases without parentabinformed consenté thus engagng in an ounfair
practiced'’® As part of its case the Commission sought a permanent injunction under Sec-
tion 13(b) against Amazononthe basio f t he Co mmitshsa to niikedy tooabrsa | Om
tinue to injure consumers, reap unjust enrichment, and harmehpublic interesté'’’

This practi ce-nd6@may besappropriate forc thenimyveterate fraudsterd
against whom it is authorizedunder Section 19 of the Act:

If the Commission satisfies the court that the act or practice to which the cease

and desist order relates isne which a reasonable man would have known un-

der the circumstances was dishonest or fraudulent t he <cour tsuchmay gr ant é
relief as the court finls necessary’

The FTC fi in the pastii indeedviewed Section 13(b) as a tool to police clearly fraudulent

pr ac t Coosestent with the limitationsin Section 19, the agency used Section 13(b) for a

narrow class ofcases involving fraud, near fraud, oworthless productsd'® Meanwhile,
courts, f oblessedhiglimi t pdr expansion of FTC authori
propriate scope of Section 13(b) as a limited one.

1741d. at 4.

15 SeeGeoffrey A. Manne, Federal Intrusion: Too Many Apps for TWatLL STR. J. (Sep. 16, 2014),
http://www.wsj.com/articles/geoffrey -mannefederatintrusion-too-many-appsfor-that-1410908397
16 Fed. Trade Comnin v. Amazon.com, Inc., Case N0.C14-1038JCC, slip op. at 10(W.D. Wash 2016),
available athttps://www.ftc.gov/system/files/documents/cases/160427amazonorder.pdf.

771d. at 10.

18 See, e.gFederal Trade Commission V. RCA Credit Services, LLC Case No. 8:08CV-2062T-27AEP.

(M.D. Fla. Jul 21, 2010)at Zd@urtsddoso have di scr et i opividioos thatrextdndibg-e 6f enci
yond the specific violations at issue in the case to prevent Defendaftsn engaging in similar deceptive prac-

tices in the futured ) .

17915 U.S.C. § 57(bXa)(2) and-(b).
180 Beales & Muris supranote 21, at 22.
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But the argument for extending fencingn beyond the fraud context is extremlg weak.
Nevertheless, thd=TC has more recently, as in thémazoncase, sought to use 13(b) against
legitimate companies, dramatically expanding its scoge and itsin terroreneffect!8

Such broad ofencing ind reliefsthatiamposi ti on
more extensive than requiredin order] to avoid future violations) goes well be-

yond prior FTC practice and may be ai med at
lar industries to adopt costly new testingf?

Effectively, from the Commissiorts perspective Amazon i with its app store that satisfied
the needs of ehuge number of consumerdi was legally equivalent toddefendants engaged
in continuous, fraudulent practiceqwho] were deemed likely to reoffend based on th®ys-
temic natured of their misrepresentation'® This could not have been what Congress in-
tended.

The courts, when they are presented with the opportunity to review this approach (as they
sometimes are in Deception cases and as they virtually never are in Unfairness cagesn
the lack of litigation) have been less than receptivédlthough Amazon lost its motion for
summary judgment, itprevailed on the question of whether Section 13(b) presented an ap-
propriate remedy for its alleged infractions.

While permanent injunctions are dten awarded in cases where liability under the

FTC Act is determined, Amazon correctly distinguishes those cases from the

facts of this caseé [C]l]ases in which a per ma
volved deceptive, ongoing practice$?

The court propety noted that it was incumbent upon the Commission taestablish with
evidence, a cognizable danger of a recurring violatiat®

Similarly, in FTC v. RCA Credf{a Deception case), the court rejected tHe T C 6 sof 1B@d)e
A in that case accepting the pemanent injunction but questioning the expansion of its
scope

The undisputed facts demonstrate that this is a proper case for permanent injunc-
tive relief. However, the Court will defer ruling on the appropriate scope of an in-
junction (including whether, asthe FTC requests, the injunction should include a

®lldat 4 (0The FTC now threatens to expand the use of th
gesting that it may use Section 13(b) to seek consumer

182 Alden Abbott, Time to Reform FTC Advertising Reguiakieritage FoundationLegal Memorandum #140
on Regulation (Oct. 29, 2014),available abttp://www.heritage.org/research/reports/201 4/10/time -to-
reform-ftc-advertisingrequlation# ftnref21

183 Amazon case at 11.
184 Amazon case at 11.
851d. at 11.
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broad fencingin provision enjoining misrepresentations of material fact in con-
nection with the sale of any goods and services) until after hearing evidence on
the issue'®

The reluctance of some courtstabet t he FTCOs expanisremediesof i ts
to reach legitimate companies is reassuring and affirms our belief as to what Congress

intended in Section 13(b)Unfortunately, however, most parties do not proceed to ruinously

expensive litigdaion with the Commission, and will accede to the demands of a consent or-

der. This creates undue costs of both the first order (companies agreeing to remedies that are

larger or more invasive than what a court would impose) and the second order (the systemi

cost of companies settling cases they might otherwise litigate, all regulated entities losing the

benefit of litigation, and the FTC having to do less rigorous analysis).

The FTC& ability to threaten a permanent injunctionor to dramatically extend itsscope
beyond the practices at issue in a caggiyes parties an inefficiently large incentive to settle
in order to avoid the risk of the more draconian remedy. Buin doing so, parties end up
opting in to consent orders that allow the FTC to evade anydlicially enforced limits on the
remedies it imposes, which is whathe Commissionreallywants. Whatever the benefits to
the agency from permanent injunctions, it arguably receives even more benefit from the abil-
ity to impose more detailed behavioral rengies than a court might permit (and to do so in
the context of a consent order, the violation of which is subject to the lower burden of prov-
ing contempt rather than an initial violation).

The Commission® general resistance to constraints upon itemedid discretion wasaptly
illustrated by its abrupt revocation, in 2012% of its 2003 Policy Statement On Monetary
Equitable Remedis in Competition Cases (commonly called the Disgorgement Policy
Statement)*%® As Commissioner Ohlhausen notedn her dissent fran the withdrawal of the

policy:
Rescinding the bipartisan Policy Statement signals that the Commission will be

seeking disgorgement in circumstances in which the thrpart test heretofore uti-
lized under the Statement is not met, such as where the allegeditrust violation

188 RCA Credit case at 24.

¥Fed. Tr ad &TOONtdmé@snAgendyPolicy Statement on Monetary Remedies in Competition Cases; Will
Rely orExisting Law(Jul. 31, 2012),available abttps://www.ftc.gov/news -events/pressreleases/2012/07/ftc-
withdraws-agencyspolicy-statementmonetary-remedies

BFed. Trade Commén, Policy St at e nielnctudingim Pavtioutaelisar y Equi t
gorgement and Restitutionjin FEDERAL TRADE COMMISSION COMPETITION CASESADDRESSING VIOLATIONS

OF THE FTC AcT, THE CLAYTON ACT, OR THE HART-SCOTT-RODINO ACT (2003),available at

https://www.ftc.gov/public -statements/2003/07/policy -statementmonetary-equitableremediesincluding-

particular.
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is not clear or where other remedies would be sufficient to address the viola-
tion.8°

Not only does this mean that parties in general are more likely to settle, but it also means
that parties that are facing novel, untested antitrust thees are more likely to settle. This
allows the Commission to expand its antitrust enforcement authority beyond judicially rec-
ognized conduct without risk of reversal by the courts.

Section 13(b) and the Commissios disgorgement powers represent tremendoweapors to
wield over the heads of investigative target3.heir expanding use to imposeexpansive or
draconian remedies in cases involving nefraudulent, legitimate companies and questiona-
ble legal theories is extremely troublingNot only is this bad plicy, it is also inconsistent
with the spirit of the FTC Act, which was designed to find and punish actively fraudulent
conduct, and to deter anticompetitive behavior that is not countervailed by pomnsumer
benefits.But most of all, this gives the FTCgreaterability to coerce companieghat might
otherwise litigate into settlements pushing usfurther away from the Evolutionary Model
and towards the Discretionary Model.

To correct these problems, at least two things should be done:

RECOMMENDATION :Limit I njunctions to the OProper Cas
Congress

First, the Commissiorts use of Section 13(b) remedies should be reevaluated in lightrod
| a vofiginal purpose:

[O]ne class of cases clearly improper for awarding redress under Section 13(b):

traditional substantiation cases, which typically involve established businesses

selling products with substantial value beyond the claims at issue and disputes

over scientific details with wellregarded experts on both sides of the issue. In

such cases,hte defendant would not have known ex ante that its conduct was

0di shonest or fraudulent.é Limiting the ava
Section 13(b) to cases consistent with the Section 19 standard strikes the balance
Congress thought necessaryareln sur es t hat the FTCds actions
it is their mission to protect: the general publi¢®

189 Dissenting Statement of Commissioner Maureen K. Ohlhauseommissiah Decision to Withdraw its Policy
Statement on Metary Equitable Remedies in Competition(@als&4, 2012),available at

https://www.ftc.gov/sit es/default/files/documents/public_statements/statement-commissionermaureen
k.ohlhausen/120731ohlhausenstatement.pdf

10 Beales & Muris Striking the Proper Balansepranote 21, at 6.
1915 .S.C. § 57(bYa)(2) and-(b).
1% Beales & Muris Striking the Proper Balansepranote 21, at 6387.
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This same | ogic applies to a host of other ty
recent product design casée$! Thus the tailoring of the Canmission® Section 13(b) powers

should not stop merely with substantiation cases, but shouéktend, as a general principle

to any party that had not intentionally or recklessly engaged in conduct it should have

known was dishonest or fraudulentAs JoshWright noted in his dissent in the Apple prod-

uct design case:

The economic consequences of the allegedly unfair act or practice in this cise
a product design decision that benefits some consumers and harms otlieralso
differ significantly from thoseint he Commi ssi ond6s previous unfa

The Commission commonly brings unfairness cases alleging failure to obtain ex-
press informed consent. These cases invariably involve conduct where the de-
fendant has intentionally obscured the fact that consumernsuld be billed. Many

of these cases involve unauthorized billing or crammingthe outright fraudulent
use of payment information. Other cases involve conduct just shy of complete
fraud A the consumer may have agreed to one transaction but the defendant
charges the consumer for additional, improperly disclosed items. Under this sce-
nario, the allegedly unfair act or practice injures consumers and does not provide
economic value to consumers or competition. In such cases, the requirement to
provide adequatedisclosure itself does not cause significant harmful effects and
can be satisfied at low cost.

However, the particular facts of this case differ in several respects from the above
scenario®?

The same logic thatundergirdsf or mer Commi s s i ocnteiro nWrtiog htt hbes noabj
aggressive application of the UPS ikppleapplies equally to theaggressive 13(bjemedies
sought insimilar cases.

RECOMMENDATION : Narrow Overly Broad 0 F e n cii niégmedies

Similarly, the imposition of unreasonablebehavioraldemandsii 0 f en-cm @ g o f condu
beyond that at issue in the cas@ upon parties subject td=TC enforcement is problematic

YiIFed. Traddée&TCommdmrges Amazon Unlawfully Billed Parents
ized IRApp Chargegdul. 10, 2014) available abttps://www.ftc.gov/news -events/pressreleases/2014/07/ftc-
allegesamazonrunlawfully -billed-parentsmillions-dollars; In the Matter of Apple Inc., FTC File No 112 3108,
https://www.ftc.gov/enforcement/cases -proceedings/1123108/apple-inc ( 2 01 4) ; Fed. Googerde Comr
toRefundConsumersat ast $19 Million to Settle FTC Compl aint |t
ized IRApp Charge$ept. 4, 2014)available alttps://www.ftc.gov/news -events/press
releases/2014/09/googlerefund-consumersleast19-million -settleftc-complaint-it.

92 pissenting Statement of Commissioner Joshua D. Wright, In the Matter of Applent., FTC File No.
1123108, 4 3 (Jan. 15, 2014)available atttps://goo.gl/O0RCCIE .
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For instance, inFanning v. FTCthe Commission imposed upon defendant John Fanning a
requirement that the First Circuit characterizeda s notoreasonablyrelated to [the alleged]
vi ol a'¥lnh 2089, Eanning founded jerk.com, a social networking website that contro-

versially enabled users to n@misaumng ®&varetg oft ai n
chall enges to | er k idneladihgan blleged fail@wesos thepsite dodacili- ¢ e s

tate paid customer sd r e fothed€Cbmmadion additipmallyiap-e i n f ¢
plied a ocompliance monitlatfFanning&°® Thisrpmwsiorsre-on ai n

guired t hattify han €io mgi ® shisaffiliationf wéth any new business or
employment, @and submit information including the new business oaddress and telephone
number and a description of the nature of thbusines$ for a period of ten years?® Under
theCommi ssi onds ¢ e a #ddnatmdtterdvaesher$annirgy endjaged,in rep-
utation work, or started social media sites, or nat the requirement applied regardless of
what type of work Fanning did and for whom he did it.**’

The First Circuit rebuked the Commission on this point:

When asked at oral argument, the Commission conceded that this provision
would ostensibly require Fanning to report if he was a waiter at a restaurant. The
only explanation dffered by the Commission for this breadth is that it has tradi-

tionally required such reporting*®®

Moreover, the Commission cited a string of district court cases upholding similar provisions
which the court characterized a®almost entirely bereft of analys that might explain the
rationale for such a requiremené'*® While it is encouraging that the First Circuit saw fit to
rein in the Commission, it is also apparent that th&TC frequently receivesan extraordi-
nary degree of deference from district court&ven when creating punitive provisions that
bear little or no connection to challenged subject matter.

In order to deter the Commission from taking advantage of this frequent judicial deference
by i mposing such diinsécomeame digaid casesh nwhichn of
course, iscompounded by thefact that most cases areever reviewed by courtsat all ii
Congressshould consider imposing some sort ofminimal requirement that provisions in

MFanning v. Fed. Tr ade -1620,Himopnat 139, Michwilaecat 15
https://www.ftc.gov/system/files/documents/cases/051816jerkopinion.pdf .

19%1d. at 2-3.
19814, at 21-22.
1981d. at 22.

YFinal Order, Fanning v. Fed-1520(MaacH £3, 2C1®)avaiBdbie,at FTC Fi |l e N
https://www.ftc .gov/system/files/documents/cases/150325jerkorder.pdf

1981d. at 2324.
191d. at 24.
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proposed orders and consent decrees pgreasonably relatd to challenged behavior, and
(i) no more onerous than necessatyp corrector preventthe challengedviolation.

This reform isalso importantto minimizing the daisy-chaining of consent decreediscussed

in the next Section?*® As we note there the ability of the Commission tobring a second en-

forcement action not premised on Section, %ut rather on the terms of a consent decree that

is vaguely related to thechallengedconduct creates several problemsT he Commi ssi on
ability to do this is magnified if the initial consent order already contains provisions that

reach a broad range of conduct or that include a host of difficult conduct remedies that the
company may even inadvertently violate

RECOMMENDAT ION : Revive the 2003 Disgorgement Policy

Second Congress should consider requiring the Commission to return to its previous dis-
gorgement policy, or to propose targeted amendments to it. At a minimum, the Commis-
sion should be required to performrsomeprocess to examine the issue and take public com-
ment on it. As Commissioner Ohlhausen noted in her dissent, objecting to the vote to re-
scind the Policy Statement:

| am troubled by the seeming lack of deliberation that has accompanied the with-
drawal of the Policy Statement. Notably, the Commission sought public com-
ment on a draft of the Policy Statement before it was adopted. That public
comment process was not pursued in connection with the withdrawal of the
statement. | believe there should have been morgemal deliberation and likely
public input before the Commission withdrew a policy statement that appears to
have served this agency well over the past nine yeats

Consent Decree Duration & Scope

The Technological Innovation through Modernizing Enforcement
(TIME) Act

Subcommittee Chairman Rep. Michael C. Burgess, M. (R-TX) bill (H.R. 5093)2%
would, in non-fraud cases, limit FTC consent orders to eight yeaits instead of the 20 years

the FTC usually imposeslf the term runs five years or morethe FTC must reassess the de-
cree after five years under the same factors required for setting the length of the consent de-
cree from the outset:

200 Sednfraat 76.
201|d. at 2.

22 The Technological Innovation through Modernizing Enforcement Act, H.R. 5118, 114th Cong. (2016)
[hereinafter TIME Act], available atttps://www.congress.gov/bill/114th -congress/housebill/5093/text .
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1. The impact of technological progress on the continuing relevance of the con-
sent order.

2. Whether there is reaso to believe that the entity would engage in activities
that violate this section without the consent order 8 years after the consent
order is entered into by the Commission

Shortening the length of consent decrees will do much to address the abuse ofseande-
crees, but it will not fix the underlying problems, as we discuss below.

This reform is critical to reducing the FT@ use of consent decrees as effectively regulatory
tools. It is entire commonplace for the FTC to impose the same twenfear consent decree
term and the same conditions (drawn from its quasegulatory reports) on every company,
regardless of the facts of the case, the size of the company etc. Limiting daration of con-
sent decrees would not entirely stop abuse of consent decrees as a way to circumSeont
tion 5 rulemaking safeguardstiecausesach consent decree is effectively a minilemaking,
which implements the FTG® predetermined policy agenda)put it would at least limit the
damage, and clear overly broad consent decrees more quickly.

The bill would also make it less likely that the FTC could daisghain additional enforce-
ment actionsfi that is, bring a second enforcement action not premised &ection 5 (and
therefore not even paying lip service to its requirements) but on the terms of a consent de-
cree that is only vaguely related to the subsequent conduct. Such daikgining has allowed
enormous leverage in forcing settlements, since the FTCciAgives the Commission civil
penalty authority only for violations of consent decrees (and rules), not Section 5 itself.
Thus, the FTC gains the sledgehammer of potentiallgubstantialmonetary fines the second
time around. It also allows the FTC to further extend the term of the consent decree beyond
the initial 20 yearsii and potentially keep a company operating under a consent decree for-
ever.

This is essentially what the FTC did to GoogleFirst, in 2011, the FTCand Google settled
charges that Google hd committed an unfair trade practice in 2010 in by opting Gmail us-
ers into certain features of its new (and later discontinued) Buzz social netwdfkA year
later, the FTC imposed a $22.5 million penalty against Google in settling charges that
Google hadviolated the 2011 consent decree by misleading consumers by, essentially, fail-
ing to update an online help page that told users of ApfiieSafari browser that they did not
need to take further action to avoid being tracked, after a technical change mdneApple

203 Fed. Trade Comnih, FTC Charges Deceptive Privacy Practices in Googles Rollout of Its Buzz SotiaaNetwor
30, 2011), available ahttps://www.ftc.gov/news -events/pressreleases/2011/03/ftc-chargesdeceptive
privacy-practicesgooglesrollout-its-buzz.
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had rendered this statement untru®&‘ The FTC& Press Release boasté®rivacy Settlement

is the Largest FTC Penalty Ever for Violation of a Commission Orded®® The case raised
major questions about the way the FTC understood its deception authoriff,none of
which were dismissed because (a) Google, already being under the B @umb and facing

a potentially evenlarger monetary penalty, was eager to settle the case, and (b) the FTC
technically did not have to prove the normal elements of deceptiosuch as the materiality

of a help page seen by a tiny number of users, because it was enforcing the consent decree,
not Section 5.

Perhaps most di s conc e 2012 actigrn against Gdogle h@dpmrerious s i on 0
little to do with the conduct that gae rise to its 201 consent order.To be sure, the 2011 or-

der was written in the broadest possible terms, arguably covering nearly every conceivable
aspect o f G o .oBytl tleisdjest ubdarscores ethe gegulatiotike nature of the

Commi s s i orérdersc oanss ewe | | as t hdreaFcasebvsth dssinolgre n s i t
facts and dissimilar circumstances essentially the sanWhile that kind of result might be

expected of a regulatory regime, it is inconsistent with the idea of casgcase adjudicabn,

which also puts paid to the idea that of a o0c

I n this sense the FTCarsend@tt aams eecwaliviyn g ed d mns
Athey are a static statement of oOreasonabl e
over the years and applied to a wide enough array of circumstances that it is rea-

sonable to assume that they apply tall circumstances. This is consistency. But it

i s ndtmnomlaw. The common law requires cosistency of applicationii a

consistent theory of liability, which, given different circumstances, meanscon-

sistentesults. Instead, here we have consistent results which, given inconsistent

facts, meand] inconsistancy of application "’

RECOMMENDATION : Allow Petitions for Appeal of Mooted Consent Decrees

Noticeably notaddressed by this bill is the situation in which the FTC has found a company

in violation of Section 5 for some practice (and imposed a consent decfee the violation),

then lost in court on essentially the same doctrinal point. At a minimum, part of the reas-
sessment of any consent decree should include assessing whether court decisions have called
into question whether the original allegation actuallyiolated Section 5. Ideally, the bill

24 Fed. Trade Comma, Google Will Pay $22.5 Million to Settle FTC Charges it Misrepresented Privacy Assurances to
Users of Apf@eSafari Internet Brow$aug. 9, 2012) available ahttps://www.ftc.gov/news -events/press
releases/2012/08/googlewill -pay-225-million -settleftc-chargesit-misrepresented

205 Id

Seee.g,FTCOds Google Settl ement RulePflLawnternatondliCenterdarlyawf or Pr i \
& Economics (Aug. 9, 2012),available afttp://www.laweconcenter.org/component/content/article/84 -ftcs-
googlesettlementa-pyrrhic-victory-for-privacy-and-the-rule-of-law.html.

27 Manne & Sperry, supranote 52, at 13.
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should also include a procedure by which the company subject to a consent decree could
petition for review of its consent decree on these grounds.

Such an amendment should not be controversial, given that the FTC sarely (if ever) liti-
gates its consumer protection cases.

Other Process Issues

Open Investigations

The Start Taking Action on Lingering Liabilities (STALL) Act

Rep. Sus an-INBhill¢HR 5087)*¢weuld automatically terminate investigations
six months after the last communication from the FTC. Commission staff can keep an in-
vestigation alive either by sending a new communication to the target or the Commissioners
can vote to keep the investigation open (without alerting the targeCQurrent FTC rulesal-
low the staff to inform targets that their investigation has ended, but doastrequire them

to do so?®

This should be among the least controversial of the pending bills. It is simply a good house-
keeping measure, ensuring that companies will not be left hanging in limbo after initial in-
vestigationrelated communications from the FTC.

Closing open investigabns could have several benefits.

First, in some circumstances, publicly traded companies may conclude that they are re-
guired to disclose the F¥°Chatsinturn qan sparkamedia t hei r
frenzy that could be as damaging to the copany as whatever terms the FTC might impose

in a consent decreé or at least seem to be less costly to managers who are more incentiv-

ized to care about the immediate performance of the company than the hassle of being sub-

208 Start Taking Action on Lingering Liabilities Act, H.R. 5097, 114th Cong. (2016)hereinafter STALL Act],
available altttps://www.congress.gov/bill/114th -congress/housebill/5097/text .

MWEed. Tr ad épetatngkiadumal: Chapter 3: Investiggtihfast visited May 20, 2016)available at
https://www.ftc.gov/sites/default/files/attachments/ftc -administrative-staff-

manuals/ch03investigations O.pd{ provi ding, in . 3. 7. 4.cBhavetbéendppravgdi ] n i nv
by Bureau Directors, closing letters are ordinarily sent to both the applicant and the proposed respondent, with
copies to their attorneys, if any[,]6 but not requirin

210Seg, e.gDeborah S. Birnbach Do You Have to Disclose a Government Investigstiorzfote 99.
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ject to an FTC consent decree fathe next 20 years! Making such disclosures can be par-
ticularly problematic if management intends to shop the company around for acquisition.

Presumably, a company that feels compelled to disclose an investigation in an SEC filling

would, today, eventuayl feel justified in modifying the disclosure to indicate its belief that

the investigation has concluded, given a long enough period of silence from the Commis-
sion. But this could take years, during which
damage the company. The bill (if it includes our proposed amendment, below) would give
companies a clear indication whether or not they can modify their quarterly disclosures and

inform shareholders and the general public that an investigation has concluded.

Second, giving subject companies repose after six months of silence from the FTC would
allow management to focus on running their businesses. This could be especially critical for
small companies.

Third, giving companies greater certainty in this way woual reduce the leverage that staff

may have to coerce companies into settling cases that might otherwise not be brought at all,

or that companies might litigate. That means, in the first instance, moving closer to the op-

timal number of cases settled and, ithe second instance, increasing the potential for litiga-

tion where it is warranted, thhunderlyingbceterizldfi t s ev
Section 5] to evolve and develop over timebd
Policy Statementexplicitly intends.?*?

Fourth, holding target companiesin terrorenmay have other indirect costs besides driving
companies to settle questionable cases. The longer an investigation lingers, or the longer it
couldlinger (before the company can safely assuniteis over), the more likely the company

is to treat the FTC6s orecommendedd best prac
quirements. This regulatiorby-terror is impossible to quantify, but it is a very real concern.

To the extent it happens,ic ont ri butes to transforming the F
to a tool by which the FTC may treat its workshops and reports as de facto rulemakings,

thus at least partially circumventing theSection 5 rulemakingsafeguards.

Finally, the bill makes it hader for FTC staff to circumvent Bureau Director oversighfi
and thus avoid any possibility of alerting Commissioners. Current FTC rules allow an Initial
Phase Investigation to be conducted for up to 100 hours of staff time, after which Staff must

21 Notably, this also includes the potential for the FTC to bring additional enforcement actionsgmised on
violating the terms of the consent decree, however attenuated the subsequent enforcement action might be,
which is even easier than bringing an enforcement action premised directly on Section 5 (in that the FTC need
not even purport to satisfy tie requirements of Section 5See e.gUnited States v. Google, Inc.Case5:12-cv-
04177HRL (N.D.Ca. 2012), available altttps://www.ftc.gov/news -events/pressreleases/2012/08/google

will -pay-225-million -settleftc-chargesit-misrepresented

22UPS, supranote 9.

79


https://www.ftc.gov/news-events/press-releases/2012/08/google-will-pay-225-million-settle-ftc-charges-it-misrepresented
https://www.ftc.gov/news-events/press-releases/2012/08/google-will-pay-225-million-settle-ftc-charges-it-misrepresented

draft amemo and obtain approval from the Bureau Director to continue the investigatiot®
Today, the staff may be able to shoehorn a new investigation into an old investigation for
which they have already received Director approval, thus avoiding or forestallingving to
seek new approval from the Bureau Director. One can imagine that this would be particular-
l'y appealing i f t hd a@bthumalse gs Bureal Directoss] veho ard y
appointed by the Chairmanfi has switched parties. This shoehorning malye very easy to
do given the breadth of the FTCO0s investigat:i
rity could very easily morph into another, potentially years later. The proposed bill would
reduce this possibility by reducing the menu of availablevestigations from which staff
could pick and choose. In other words, it would help to draw lines between old investiga-
tions and new ones. While this should not be a significant burden for the Staff, it should
help to ensure that other internal decisionaking safeguards are respected.

As drafted, the bill would allow the Commission to take a (nofpublic) vote to keep an in-
vestigation alive without the subject receiving additional communicatics. We can think of
no reason to permit the Commission to hide the existence of a continuing investigation from
its subject, however. In fact, although doing so requires a small price (an affirmative vote of
the Commission), the price is so small that itsi reasonable to expect that the exception
would subsume the rule, and permit the Commission to evade the overall benefits of the
proposed bill. Thus, we suggest amending section)(B) of the proposed bill which author-
izes an investigation to continue iBthe Commission votes to extend the covered investiga-
tion before the expiration of such period**to also require the Commission to send a
communication to the subject informing it of the vote. This would add no appreciable cost
to the Commissiors ability to extend an investigation, but, unlike a nofpublic vote, it en-
sures that the subject is made aware of the extension.

This amendment would have the benefit tnief all o
repose, knowing that an investigation had trulended. Only then, for instance, would many
managers ffeel comfortable revising a public s

ing potential liability. In short, this would allow companies to clear their good names and
get on with the business o$erving consumers.

Z3 Operating Manual at 9, § 3.2.1.1.
24 STALL Act, supranote 208,
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Commissioner Meetings

The Freeing Responsible’ Effective Exchanges (FREE) Act

Rep. Pet e-TX i (bR 5 56)*{weuld allow a bipartisan quorum of FTC Com-
missioners to meet confidentially under certain circumstances: no vote ogemcy action
may be taken, the meeting must be FTC staff only, with a lawyer from the Office of General
Counsel present, and the meeting must be disclosed publicly online. This would greatly em-
power other Commissioners by allowing them to meet with each lo¢r and with Commis-
sion staffii potentially without the Chairman, or without the Chairman having organized
the meeting.

The bill does essentially the same thing as the FCRrocess Reform Act of 2015H.R.
2583), which was so uncontroversial that it passdtie House on a voice vote in November
20152 Both bills would, for the affected agency, undo an unintended consequence of the
Government in the Sunshine Acbf 1976. That weltlintentioned effort to bring transparency
to agency decisiormaking in the aftemath of the Watergate scandal has the had the per-
verse result of undermining the very purpose of multhember commissions.

The Sunshine Act calls mulime mber commi ssi ons *but thd effextgpf a | b o
the law has been to greatly contribute to the rise of the Imperial Chairmanship, because the

l aw not onl vy r equi reegoting tnamajorotdms €.p, suteimakiggs arf 6 (
enforcement actions) be conducted in public meetingsrganized by the Chairman), it also

bars Commi ssioners from o0jointly conduct[ing]
tight rules. In effect, this makes it difficult for other Commissioners to coordinate without

the Chairman.

The bill would continue tor e qui r e Vbth ertany atimeyagency actiod@ be t aken e
meetings held under the Sunshine Act. This would ensure that the FTC generally continues
to operate in full public view and according to valid process.

But the bill would allow Commissioners b meet privately, potentially without the Chair-
man present.

#5The Freeing Responsible and Effective Exchanges Act, H.R. 5116, 114th Cong. (20b@)yeinafter FREE
Act], available alittps://www.congress.gov/bill/114th -congress/housebill/5116/text .

218 Federal Communications Commission Process Reform Act of 201H.R. 2583, 114th Cong. (2016)availa-
ble ahttps://www.congress.gov/bill/114th -congress/housebill/2583/actions

2175 .S.C. § 552b(a)(1) & (3).
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The benefits of such meetings are s@¥ident. They would encourage collegiality and facili-
tate bipartisan discussions, leading to a more open and inclusive process. They would also
provide oppottunities for minority commissioners to be apprised earlier in the process when
the Commission is considering various actions, from investigations to issuing consent de-
crees.

The fact that the Energy & Commerce Committee has already vetted these reformstfee
FCC, and that the full House has already voted for them as part of a larger FCC reform
package, should make passage of this bill straightforward.

RECOMMENDATION : Ensure that Two of Three Commissioners Can Meet

As amended by the bill, 15 U.S.C. 8 552H)(2)(A) would require that the group consist of at
least three or more Commissioners. This would have the perverse result of rendering the bill
useless at present, when the Commission has only three Commissiorierdecause all three
would have to be presnt for a meeting. We recommend simply striking this subsection, so
that, on a threemember commission, the Democrat and Republican commissioners can
meet without the Chairman.

Part Il Litigation

Numerous commentators have raised serious questionsabouhe FTCds wuse of ad
under Part 111 of the FTC6s Rules. Commission

Perhaps the most obvious evidence of abuse of process is the fact that over the

past two decades, the Commission has almost exclusively ruledfavor of FTC

staff. That is, when the ALJ agrees with FTC staff in their role as Complaint

Counsel, the Commission affirms liability essentially without fail; when the ad-

ministrative law judge dares to disagree with FTC staff, the Commission almost
universally reverses and finds I|liability. Jus
the only consistency in Section 7 of the Clayton Act in the 196Qsgas tha ot he
Government a dppliasywsth ewen greater force to modern FTC ad-

ministrative adjudication.

Occasionally, there are attempts to defend t
trative adjudication by attributing the Comn
i ng winning cases. & aglee thoagdnty isgretty gooteat wr o n g
picking cases. Buta 100% win rate is not pretty good; Michael Jordan was bet-

ter than pretty good and made about 83.5% of his free throws during his career,

and that was with nobody defending him. One
Jordan good; it is Michael Jordanin t he cartoon movie O0Space J
from half -court good. Besides being a facially implausible defengehe data also

show appeals courts reverse Commission decisions at four times the rate of feder-
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al district court judges in antitrust casesuggestsotherwise. This is difficult to
square withthecass el ecti on t heory of the FTCOs recor
dication.?'8

Former FTC Chairman Terry Calvani provides an apt summary of empirical research on

the FTCOs pe’Heenotés FIWO pnactiibamtee Davi d Baltods stu
years of FTC | ithe Fg@has rever foundrfor thehréspohdem and has re-

versed all ALJdecis ons f i ndi ng f % Baltacbneludedé s hendenppéars
a lack of impartiality by the Commissio that really undermines the credibility of the pro-

cess, and | think that makes it more difficult for the FTC to effectively litigate tough cases

and get the court of appeals o support [its]

We recommend that Congress consideme of two structural reforms

RECOMMENDATION : Separate t he FIRAduwicatoryf or cement
Function s

Former Chairman Calvani proposeshat

the FTC be reorganized to separate the prosecutorial and adjudicatory functions.

The former would be vested in a dector of enforcement appointed by and serv-

ing at the pleasure of the president. Commissioners would hear the cases brought

before the agency. This model is not alien to American administrative law and

independent agencies. Labor complaints are evaluated carssued by National

Labor Relations Board (ONLRBG6) regional dire
held before ALJs, and appeals from the ALJs are vested in the NLRB. Similarly,

the Securities and Exchange Commi ssionds (0S
vested in the Division of Enforcement while administrative hearings are held be-

fore ALJs and appeals are vested in the SEC.

This change in organization would eliminate the existence or perception of un-
fairness associated with the same commissioners peifpating in both the deci-
sion to initiate a case and in its ultimate resolution. It would also make the deci-

Joshua D. Wright, Commi s Rénarksatrthe Glébal Antitrudt institwite Inv@ationah d n
Moot Court Competitidi6-17 (Feb. 21, 2015) (emphasis adde@vailable at
https://www.ft c.gov/system/files/documents/public_statements/626231/150221judgingantitrustl.pdf.

29 Terry Calvani & Angela M. Diveley, The FTC At 100: A Modest Proposal for Chah@xso. MASON L. REV.
1169, 117882 (2014).

20|d. at 1179 (quotingDavid A. Balto, TheFTC at a Crossroads: Can It Be Both Prosecutor andLJEclge?
BACKGROUNDER (Wash. Legal Found.)(Apr. 23, 2013, 1).

Zlwash. Lgl Found.,FT C8 s A d mlLitigdtien tProceds:i Skiould the Commission Be Both Prosecutor and Judge?
YOUTUBE (Mar. 11, 2014), http://youtu.be/a9zvyDr4a -Y, at 9:24.
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sion to prosecute more transparent. One person would be responsible for the
agencyob6s enfo?®*cement agenda.

Calvani notes that this would not signiftantly alter the responsibility of the powers of
Commi s s i on the pwer of a coran@ssianer is relatively slight. The only real power

of a commissioner is a negative one: blocking an enforcement initiativéd® But it would

orather dramatically,[ther e sponsi bi | i t % & sur viewfthistisraedbugcnbtai r . 6
feature.

More fundamentally, Congress should rexamine the continued need for Part Ill as an al-

ternative to litigation in Federal court. There are important differences between adjudica-

tions that originate in Part Il proceedings as opposed to those that originate Article Il
proceedings. Foremost , the selection of venu
likelihood of success as well as the level of deference it will enjoy. Defendants will likewise

see major differences between litigatioim the differentfora: from the rangeof discovery op-

tions availableto the range and sort of materials considered by the tribunge.g., through

amicus briefs).And, perhaps most important, the different venues each will create different

legal norms and rules binding upo parties to future proceedings.

There is also a question regarding to what extent Part Il proceedings are more than a mere
formality. On the one hand,the FTC&6 s Admi ni strative Law Judge
and has reversg the Commission in, most rotably, two recent consumer protection deci-
sions?*However, on the other hand, the Commissiomlwaysreverses decisions of the ALJ

that find against it?** Which leads to an important question if the Commission is simply

going to reverse its ALJ anywaywvhat is the pointof having an ALJ?

Even the threat of Part Il litigation has a significant effect in coercing defendants to settle
with the FTC during the investigation stagei not merely because of the direct financial
costs of two additional rounds of lilgation (first before the ALJ and then before the full
Commission) prior to facing an independent Article Il tribunal, butalso because the Part

lIl process drags out the other, less tangible but potentially far greater costs to the company
in reputation and lost management attention. The threat of suffering two rounds of bad

222 Calvani & Diveley, supranote 219, at 1184.
22%1d. at 1185.
241d. at 1184.

225 |n the Matter of LabMD, Inc., FTC File No. 102 3099 (May 16, 2016)available at
https://www.ftc.gov/enforcement/cases -proceedings/1023099/labmd-inc-matter; POM Wonderful LLC v.
FTC, 777 F.3d 478 (D.C. Cir.2015).

226 Joshua D. Wright, Recalibrating Section 5: A Response to the CPl Sym@B$immITRUST CHRONICLE , 4
(2012).
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press before going to federal court (or at least one, if the ALJ rules for a defendant but the
Commission reverses) may persuadsome defendantswh o woul dn 0 to settlée. her wi s
Thus, the current operation ofPart Ill rarely, if ever, serves to actually advance the interests

of a fair hearing on disputed issuegnd is more a tool to coerce settlements.

Congress could end this dynamic by requiring the FTC to litigate in federal cousthile po-
tentially still preserving Part Il for the supervision of the settlement process and discovery.
This is not a novel idea nor would it be disruptive to the FTC as the Commission has had
independent litigating authority since the 19708’ The Smarer Act (H.R. 2745) effectively
abolishes Part Ill with respect to merger cases, by requiring the FTC to bring Clayton Act
Section 7 cases (for preliminary injunctions to stop mergers) in federal court under the same
procedures as the Department of Justi¢& This bill passed by a vote of 230 to 1733°

Finally, those who might object that abolishing Part Il would hamstring the agency should
take comfort in the fact that the FTC uses Part Il so rarely anyway. Abolishing Part 11l will
not bury the FTC in an avalanche of litigation in federal court. At most it would marginally
increase the willingness of compaes to resist the siren song of settlement, thus resulting in
slightly more litigation (and perhaps also slightly more cases simply abandoned by staff, if
they do not think they could win). But this is a trivial price to pay in comparison with the
benefit of getting more judicial reviewand consistent enforcement standards and judicial
standards of review The difference between essentially no litigation ansomditigation is
the key difference between the Discretionary and Evolutionary Models.

The least draconian reform would be to empower one or two Commissioners to insist that

the Commission bring a particular complaint in Federal court. This would allow them to

steer cases out of Part Ill diter because they are doctrinally significant or because the
Commissioners fear that, unless the case goes to federal court, the defendant will simply set-

tle, thus denying the entire | egal system t he
trines. In particular, it would be a way for Commissioners to act on the dissenting recom-
mendations of staff, particularly the Bureau of Economics, about cases that are problematic

from either a legal or policy perspective.

227 Elliott Karr, Essay: Independent Litigation Authority and Calls for the Views of the Solicitor Gereral
WASH. L. Rev. 1080, 109691 (2009)

228 Standard Merger and Acquisition Reviews Through Equal Rules Act of 2015, H.R. 2745, 114th Cong.
(2015),available atttps://www.congress.gov/bill/114th -congress/housebill/2745 [hereinafter SMARTER
Act].

222.S. House of Rep. Final Vote Results For Roll Call 8ar. 23, 2016) available at
http://clerk.house.gov/evs/2016/roll137.xml
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Standard for Settling Cases

No Bill Proposed

RECOMMENDATION : Set a Standard for Settling Cases Higher than for Bringing

Complaints
Currentyt here i s no standard for settling cases.
son to believed st ab(la ramd vesyeoften Eombinedhe viotaas$fe ct i on

whether to bring the complaint withthe vote on whether to settle the matterywhen the staff

has already negotiated the settlement during the investigation process (because of the enor-

mous leverage it has in this process, as we explain abpvgds Commissioner Wright has

n ot ewd hile tbe Act does not set forth a separate standard for accepting a consent decree,

| believe that threshold should be at least as high as for bringing the initial complaif$®

Reform in this areais especially crit ¢ a | if Congress chooses not t
of the evidenced stanBard for issuing compl ai

While it would certainly be an improvement to adopteven aodpreponderance of the evi-

denced standard for the approval of consent decrees (relative to the status quo), we believe

that this should be the standard for the approval @omplaintsand that approval ofconsent
decreeshould be everhigher( al t hough, as we emphasis above,
evidenced is not a p*3The standard and prgcesh riequired lsytha nd a r ¢
Tunney Act for antitrust settlements would be a good place to begin. That act requires the

FTC to file antitrust consent decregwith a federal court, andrequiresthe court make the

following determination:

Before entering any consent judgment proposed by the United States under this
section, the court shall determine that the entry of such judgment is in tpablic
interest. For the purpose of such determination, the court shall consider

(A) the competitive impact of such judgment, including termination of alleged
violations, provisions for enforcement and modification, duration of relief sought,
anticipated effects of alternative remedies actually considered, whether its terms
are ambiguous, and any other competitive considerations bearing upon the ade-
quacy of such judgment that the court deems necessary to a determination of
whether the consent judgment ign the public interest; and

0 Dissenting Statement of Commissioner Joshua D. Wright, In the Matter of Nomi Technologies, Inc., FTC.
File No. 132 3251 (Sept. 3, 2015), Zvailable at
https://www.ftc.gov/system/files/documents/public_statements/638371/150423nomiwrightstatement.pdf .

#lgee,supraat 18.
B2 Gee infrat 18.
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(B) the impact of entry of such judgment upon competition in the relevant market
or markets, upon the public generally and individuals alleging specific injury
from the violations set forth in the complaint including consideratin of the pub-
lic benefit, if any, to be derived from a determination of the issues at tri&f.

If anything, a standard for settlements should requir@oreanalysis than this, as the Tunney

Act has been relatively ineffective. In particular, any approach bag on the Tunney act
should allow third parties to intervene to cl
interest?* This reform could go a long way tevard inspiring the agency to perform more

rigorous analysis.

Competition Advocacy

The FTC occupiesa unique position in its role as thefederal governments competition
scold. Despite the absence of direct legal authority oviederal, state and locahctors (which
limits the efficacy of competition advocacy efforts), some have argued thathe commit-
ment of significant Commission resources to advocacy is nonetheless warranted by the past
contributions of competition authorities to the reevaluation of regulatory barriers to rivalry,
and by the magnitude and durability of anticompetitive effects caused public restraints on
competition.6?*®

The FTC performs two different, but related, kinds obcompetition advocacy:

1. Competition advocacy litigation: The Bureau of Competition occasionally
brings antitrust cases against nominally public bodies that the FT@Ieves
are ineligible for state action immunity, either because they are effectively op-
erating as marketplace participantse(g, staterun hospitals) or because state
created regulatory boards have been so completely coopted by private actors
that they gperate as private cartels, lacking sufficiently clear statement of leg-
islative intent to maintain their state action immunity.

2. Competition advocacy filings: The Office of Policy Planning files comments
with state, local, tribal and federal lawmakers and gailators as to the impact
of proposed (or existing) legislation or regulation upon consumers and com-
petition.

2315 U.S.C. § 16(b)(1).

Z“The act cur r e nNothipg irptmisseciiod shall be chnattueddo require the court to conduct an
evidentiary hearing or to require the court tpermit anyone tointervened 15 U. S. C. A 16(b) (2).

5 Ernest Gellhorn, & William E. Kovacic, Analytical Approaches and Institutional Processes for Implementing Com-
petition Policy Reforms by the Federal Trade Com(Bissioh2, 1995) available at
https://www.ftc.gov/system/files/documents/public_statements/418071/951212comppolicy.pdf .
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In 2004, James Cooper, Paul Pautler and Todd Zywickfall FTC veterans) provided an em-
pirical basis for comparing the FT@ level of activity oncompetition advocacyfilings.?¢
Their analysis included this chart:

FTC Advocacy Filings, 1980 to 2004%’
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Since 2009, the FTC has averaged jusineteencompetition advocacy filings per yeaf*® On
high-tech matters, the Commission has been particularly inae¢, making just four filings
on ride-sharing,?° four on direct sale of cars to consumerd.€, online),?*° and none on

2% James C. Cooper, Paul A. Pautler & Todd J. ZywickiTheory and Patice of Competition Advocacy at the FTC
at 3,available at

https://www.ftc.gov/sites/default/files/documents/public_even ts/[FTC%2090th%20Anniversary%20Sympos
ium/040910zywicki.pdf.

237|d.
A search of the FTC6s Advocacy Filings reveals that
documents have beenfiledsedced Tr ade Commén,avallabeatcacy Filings

https://www.ftc.gov/policy/advocacy/advocacy -filings.

Fed Trade Commdn, OTr an s pavailabladbtipo/méw.fA dov/mecdcy Filings,

advocacy/advocacyilngs?combine=&field_matter number_value=&field_advocacy document terms

(cont.)
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housesharing.It has also madegew other broadly techrelated miscellaneous filings to other
federal agencies on privacy and data secwtvehicleto-vehicle communications, mobile
financial services, and the National Broadband Plan.

The FTC held a workshop on the sharing economiyn June 2015** but hassincemissed the
opportunity to do significant competition advocacy work in the areadespite growing pro-
tectionist state and local regulation aimed at upstarts like Uber, LyfAirbnb and others

Recent legislation in Austin, Texas is sadly illustrative. An Austin City Council ordi-
nance?* essentially regulating ridesharing services out of existencavas approved by (the

few) voters who showed up to vote in a referenduif® This type of overly broad lawregulat-

ing innovative technologyis exactly the sort of thing the FTC should be taking itiative to
advocateagainst and it is wunfortunate that, in the
cy has receded.

By contrast, inthe early 2000s OPP& State Action Task Forceand Internet Task Force
made aconcertedeffort to challenge anticompetive state and local regulationghat hin-
dered online commercehrough litigation, testimony and comments. The FTC startedsev-
eral campaigns, including one challenging rules making it harder to participate in e
commerce.Unlike the current Commissiorés stunted approach, theearly 2000sFTC started
with a workshop,?* released reports explaining the problem the FT& planned approact;®

tid=5283&field date value%5Bmin%5D%5Bdate%5D=January%2C+2009&field date value%5Bmax%5D%
5Bdate%5D=January%2C+2016&items per page:h0.

Fed Trade Commdn, 0Aut onuwdldble a@sd/godNgdircy Filings,

#1Fed. Trade Comnin, The 0Sharingd Economy: Issues Facing Platforms, Participants, and Regulataidun.
9, 2015),available atttps://www.ftc.gov/news -events/eventscalendar/2015/06/sharing-economy-issues
facing-platforms-participants-requlators

242 Auystin, Texas, OrdinanceNo. 20151217075 (2015),available at
http://www.austintexas.gov/edims/document.cfm%3Fid=245769 .

23 Jared Meyer,The Reverse of Progrésstins new rules strangle Uber, &gftd the ridesharing econgch$.
NEwsS & WORLD REPORT (May 18, 2016),available atttp://www.us news.com/opinion/articles/2016 -05-
18/austins-very-un-progressiveexampleon-uberand-lyft.

#Fed. Tr ade Co mRodsibleAmicorkpethive Efforts to Restrict Competition on the Internet
Oct. 8-10, 2002,available aittps://www.ftc.gov/news -events/eventscalendar/2002/10/possible-
anticompetitive-effortsrestrictcompetition-internet.

#5FED. TRADE COMM &N, REPORT OF THE STATE ACTION TASK FORCE (2003),available at
https://www.ftc.gov/sites/default/files/documents/advocacy document s/report-stateaction-task
force/stateactionreport.pdf FED. TRADE COMM &N, POSSIBLE ANTICOMPETITIVE BARRIERS TO E-COMMERCE :
WINE (2003), availableat https://www.ftc.gov/sites/default/files/documents/advocacy documents/fic -staff-
report-concerningpossibleanticompetitive-barrierse-commercewine/winereport2.pdf; FED. TRADE CoOMM &N,
PossiBLE BARRIERS TO E-COMMERCE : CONTACT LENSES: A REPORT FROM THE STAFF OF THE FEDERAL
TRADE COMMISSION (Mar. 29, 2004) available at
https://www.ftc.gov/sites/default/files/documents/advocacy documents/possible -anticompetitive-barriers
e-commercecontactlensesreport-staff-ftc/040329clreportfinal.pdf.
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andthenwent on to systematically challenge-commercerelated regulations (among other
things) inconsistent with consumer wéare. Filings included:

1 Comment on Ohio legislationto allow direct shipment of wine toOhio consum-
ers®*®and on similar New York legislation?*’

f Congressional Testimony regarding online wine salg&

! Comment on Arkansas legislation regarding online contastles**® and

f Comment on Connecticutregulation of contact sale$*

The current FTC has many ripe targets for public interest advocacy around the nation as
incumbents are predictably, using regulation to try to stop Internetand appbased competi-
ton,especially disruptive new O0Osharing economyé

VALUE OF THE IDEA: Competition Advocacy Is the Most Cost  -Effective Way to
Serve Consumers

As Cooper, Pautler & Zywicki explain:

The economic theory of regulation ETRO) posits that because of tatively high
organizational and transaction costs, consumers will be disadvagied relative to
businesses irsecuring favorable regulation. This situation tends to result in regu-
lations 1 such as unauthorized practice of law rules or per se prohibitions o
salesbelow-cost i that protect certain industries from competition at the ex-
pense of consumers. Competition advocacy helps solve consunedlective ac-

246 Comment on Propcsed Direct Shipment Legislatiorof the Federal Trade Commission to the Ohio State
Senate (2006)available atttps://www.ftc.gov/sites/default/files/documents/advocacy documents/ftc -staff-
commenthonorable-eric-d.fingerhut-concerningohio-s.b.179allow-direct-shipment-wine-ohio-
consumers/v060010commentreohiosb179directshipmentofwine. pdf

247 _etter of the Federal Trade Commission regarding Assemblyil68B6&& bills 6080and 1192 to the New York
State legislature (2004#)ps://www.ftc.gov/sites/default/fil es/documents/advocacy documents/ftestaff-
commenthonorablewilliam -mageeet-al.concerningnew-york.b.9560s.b.606and-s.b.1192allow-out-state
vendorsship-wine-directly-new-york-consumers/v040012.pdf

28 prepared Statement of Todd ZywickiFed. Trade Comnih, before the Subcommittee on Commerce, Trade,
and Consumer Protection Committee on Energy and Commerce United States House of Representatives
(Oct. 13, 2003), available abttps://www.ftc.gov/sites/default/files/documents/advocacy documents/ftc -
statementu.s.houserepresentativessnergyand-commerceconcerninge-commercewine-salesand-direct-
shipment/031030ecommercewine.pdf

249)_etterof the Federal Trade Commissigarding Arkansas HB 2286 to the Arkansas House of Representatives (2015)
available atttps://www.ftc.go v/sites/default/files/documents/advocacy documents/ftc -staffcomment
honorabledoug-matayo-concerningarkansash.b.2286and-fairnesscontactlensconsumersact-and-contact
lensrule/041008matayocomment.pdf

20 comments d the Staff Ofthe Federal Trade Cenmission In Re: Declaratory Ruling Proceedingon the
Interpretation and Applicability of Various Statutesand Regulations Concerningthe Saleof Contact Lenses
(2002), available at https://www.ftc.gov/sites/default/files/documents/advocacy documents/ftc -staff-
commentconnecticutboard-examinersopticiansintervenor-re-declaratoryruling-proceeding/v020007.pdf
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tion problem by acting within the political system to advocate for regulations that
do not restrict competition unless there is a compelling consumer protection ra-
tionale for imposing such costs on citizens. Furthermore, advocacy can be the
most efficient means to pursue the FT& mission, and when antitrust immunities
are likely to render the FTC impoént to wage ex post challenges to anticompeti-
tive conduct, advocacy may be the only tool to carry out the FT& mission®*

Competition advocacy is probably the most cosffective way the FTC can promote con-
sumer welfare. Anticompetitive practices and agreements backed up by the power of the
state are much less likely to be corrected by the power of competition than thtisat exist in

the marketplace and antitrust law cannot be used to remove such barriers to competition.
The only way for the FTC to even get at such conduct is through its competition advocacy
arm,

The FTC currently relies on Sections 6(alfinformation gathering) and 6(f) (issuance of re-
ports) as the basis for its competition advocacdfilings.?*> But as discussed abov&? Section
6(f) could be read to allow the FTC to make recommendatiorier legislation only to Con-
gress, not to states or local governments. This is the kind of small discontinuity between the
statute® plain meaning and the agendy practice (on an issue that enjoys broad bipartisan
support) that should be addressed by Coress in regular reauthorization.

In the same vein, we gather that, if only by standing convention, the FTC does not file
comments with state and local lawmakers or regulators unless invited to do so by someone
on the relevant body. This is undoubtedly wélintentioned, perhaps grounded in some kind

of sense of federalism, but it may have the perverse result of denying consumers the benefit
of the FTC& competitionadvocacy work where it is most needed: when state regulators are
so captured by incumbents, ootherwise blinded to the benefits of new technologies, that
they will resent the FTGs comment as an intrusion upon their decisiemaking.

We urge Congress to kill two birds with one stone by amending Section 6(f) to add the fol-
lowing bolded text (and, br clarity® sake, roman numeral subsection numbers):

%1 Cooper, Pautler & Zywicki, Theory and Practice of Competition Advocacy at tisefifidote 236, at 2.
®25ee, eg.,id. at 1, n.3:
The legal authority for competition advocacy is found in Section 6 of the FTC Act, which al-

|l ows the FTC to o0gather and compile informationo
Act , and o0to make public such poretidoinns tohfe tphueb liincf o

interest. ¢
(Quoting 15 U.S.C. § 46(a), (f) (2005)).
33 Seesuprabl.
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To (i) make public from time to time such portions of the information obtained

by it hereunder as are in the public interest; and to (ii) make annual and special
reports to the Congress and to submit érewith recommendations for additional
legislation; and to (iii) file recommendations for legislation or regulatory action with
state, local, tribal and federal bodiesd to (iv) provide for the publication of its
reports and decisions in such form and anner as may be best adapted for public
information and use

RECOMMENDATION : Create an Office of Bureau of Competition Advocacy with
Dedicated Funding

The FTC& Competition advocacyfiling function has languished, in part, because while
competition advocacylitigationresides inside the Bureau of Competition, the filings are pri-
marily the responsibility of the Office of Policy Planning (OPP), a relatively tiny organiza-
tion attached to the Chairmai@s office, which has a staff of jusbver a dozencompared to
285 for the Bureau of Competition,331for the Bureau of Consumer Protection, and 14 for
the Bureau of Economics®*

Congress should seriously consider creating an independent office of Competition Advoca-
cy, which would manage competitionadvocacy filings,and share joint responsibility for
competition-advocacy litigation with the Bureau of Competition. In particular, this would
mean giving this new Bureau a line item in the FT® budget.

RECOMMENDATION : In the Alternative, Reconstitute the Task Force

As noted above, the Internet Task Force, which was spun off from the broader State Action
Task Force, had considerable effect through its research, reports, and associated filings. A
standing Task Force of this nature could provide dividends by picking up whettee Sharing
Economy Workshop left off and studying the effects of regulation on the sharing economy
around the nation. A welldone report could then be followed by strategic litigation, amicus
briefs and other filings in order to promote sound public paty and combat the Internetage
protectionism that is slowing down innovation and competition and the attendant benefit to
consumers.

Expanding FTC Jurisdiction

Section 5 of the FTC Act empowers the Commission to prevent unfair and deceptive acts
and pracices by nearly all American businesses (and business people). The exceptions are

®Cf,Fed. Trade Commdn, Federal Tr ade OQanimationa Gharpn Of fi ce o
https://www.ftc.gov/system/files/attachments/office -policy-planning/opp -org-chart-may2016.pdf Fed.

Trade Commd n fFe@haliTradedCammission Operations Upon Failure of the Congress to Enact
Appropriations, https://www.ftc.gov/system/files/attachments/office -executive

director/130925ftcshutdownplan.pdf
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few:0b ank s, savings and |l oan institutionsé, fed:i
ject to the Acts to regulate commerce, air carriers and [certain meat packers and stock-
yards]....06 One important limitation is that the FTC Act does not expressly give the Com-

mission jurisdiction over nonprofit organizations. Nevertheless, courts have held that non-

profit status is not in itself sufficient to exempt an organization from FTQujisdiction.?**In

Cal Dental Aés v. FTG the Supreme Court noted that the FTC has jurisdiction over both

0 d@n entity organized to carry on business foritsown profie [ as wel | as| one
on business for the profitf its membersd % Thus, various types of nonprofitsii notably

trade association$i can be reached by the FT@epending on their activitiast opurely char-

itable6 organizations remain outside of the FT@ enforcement purviews

Subcommittee Democrats have revived two sensible progads from 2008 to expand the
FTCe jurisdiction. Both have long enjoyed bipartisan support, and have been endorsed by
the Commission under both Republican and Democratic chairmen.

FTC Jurisdiction over Common  Carriers

The Protecting Consumers inCommerce Act of 2016

Jerry McNerney (D-CA) bill (H.R. 5239)#*®would allow the FTC to regulate common car-
riers currently regulated by the Federal Communications Commission. In particular, this
would ensure that the FTC and FCC have dual jurisdiction over broadbanid effectively
restoring the jurisdiction the FTC lost when the FC@reclassified broadband in 2015.

The FCC recently issued a controversial NPRM proposing privacy and data security rules
for broadband that are significantly different from the approach the FTC has taken. This bill
would moot the need for new FCC privacy and data security rules asogap fller.6 The bill
would also allow the FTC to police net neutrality concerns, interconnection and other
broadband practices (to the extent it finds unfair or deceptive practices) even if the FEC
Open Internet Order fails in pending litigation.

%5 3ee, e.gCommunity Blood Bank v. FTC, 405 F.2d 1011 (8th Cir. 1969).
*Cal . Dental Ass®6n v. FTC, 526 U.S. 756, 766 (1999).

%7 Seestatement of William C. Macleod, Dir. of FTC Bureau of Consumer PidedotieThe U.S. House of Repre-
sentatives Committee on Energy & Commerce; Subcommittee on Transportation & HazardbleaNajedinlDe-
ceptive Fundraising By Charitlles. 28, 1989),available abttp://www.freespeechcoalition.org/macleod.htm .

28 Protecting Consumers in Commerce Act of 2016, H.R. 5239, 114th Cong. (201&yailable at
https://www.congress.gov/bill/114th -congress/housebill/5239/text .
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