Introduction

We thank the Federal Communications Commission (FCC) for the opportunity to offer these
reply comments on the Further Notice of Proposed Rulemaking (FNPRM) in the Matter of
Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure
Investment.

Ensuring that broadband connectivity is deployed effectively and efficiently to all Americans
is among the FCC’s most important priorities. As Chair Rosenworcel has observed:

We are about to invest billions in high-speed infrastructure nationwide. It’s
essential that we have policies in place that make sure these dollars are used in a
cost-effective way and that pole attachment policies facilitate, rather than
impede, broadband buildout.[1]

The Infrastructure Investment and Jobs Act (IIJA) allocated $65 billion to help the
Commission and the National Telecommunications and Information Administration (NTIA)
facilitate further deployment and adoption.[2] Private investment in broadband networks
also continues to grow, with $2 trillion spent since 1996, including $86 billion in 2021
alone.[3]

This attention and funding could be wasted, however, due to roadblocks that stand in the
way of deployment and threaten to reduce the efficacy of federal investment. Inflation
remains at very high levels, which diminishes the practical reach of IIJA funds. Moreover,
NTIA has signaled its interest in promoting policy goals that may divert some funding away
from targeting the needs of the unserved.[4] Given this backdrop, it is crucial that the
Commission exercise its authority to remove barriers to deployment.

In this proceeding, we believe that means seeking reform and clarification of inefficient
pole-attachment rules that lead to cost overruns and deployment delays.[5] The docket
includes numerous comments that document various ways utility-pole owners sometimes
shift costs onto attachers.[6] What’'s more, several different types of pole owners are subject
to FCC jurisdiction in this area, multiplying the problems across many different bargaining
parties, including providers such as incumbent local exchange carriers, privately owned
public-utility providers, and investor-owned poles.[7]

The aim of pole-attachment rules should be to equitably assess costs in a way that ensures
the attachment process does not inefficiently serve to extract rents. As the Commission
notes, the Wireline Bureau focused on these potential inefficiencies when it “clariffied] that
it is unreasonable and inconsistent with Section 224 of the Communications Act, the
Commission’s rules, and past Commission precedent, for utilities to impose the entire cost
of a pole replacement on a requesting attacher when the attacher is not the sole cause of a
pole replacement.”[8] In short, a rule that unilaterally imposes replacement costs on a given
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attacher—while potentially expedient from an administrative perspective—is unlikely to
provide an economically optimal outcome. At the same time, depending on the condition of
the pole, shifting all or most costs onto the pole owner may also be inadvisable.

With that in mind, a strict “sole cause” standard for determining the resolution of pole
replacements is likely inefficient. As we discuss below, such standards can lead to hold-up
and hold-out problems that negatively affect broadband deployment. We believe the current
formula can be refined to ensure that deployment funds aren’t unjustifiably captured as
rents. As others in the docket have maintained,[9] the formula should be adjusted to ensure
that the allocation of pole-replacement costs more closely reflects the incremental costs and
benefits to each of the parties.

In particular, the allocation should account for the depreciated value of the pole being
replaced, as well as the incremental costs and benefits of larger and newer poles to pole
owners, incumbent attachers, and anticipated future attachers, as well as the incremental
costs to pole owners of early replacement. The remainder of this comment summarizes
these considerations and offers some broad recommendations.

Before discussing our view of how to amend the pole-replacement-cost formula, we would
like to express again our support for the idea commonly voiced in the docket that pole-
replacement disputes should be placed on the Accelerated Docket. As many commenters
note in the record, delays in resolving pole disputes can seriously delay or entirely
jeopardize some deployment projects.[10]Fundamentally, the focus of this proceeding—as
well as most of the federal funding that has been devoted toward expanding
broadband—regards how best to connect locations that are far out on the cost curve. Delays
are very costly and reduce the number of households served. Encouraging disputes to be
settled in a timely fashion can only help to close the digital divide.

Download the full comments here.
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