
Executive Summary

Our comments in response to the agencies’ merger guidelines RFI are broken into two
parts. The first raises concerns regarding the agencies’ ultimate intentions as reflected in
the RFI, the authority of the assumptions undergirding it, and the agencies’
(mis)understanding of the role of merger guidelines. The second part responds to several of
the most pressing and problematic substantive questions raised in the RFI.

With respect to the (for lack of a better term) “process” elements of the agencies’
apparent intended course of action, we argue that the RFI is based on several faulty
premises which, if left unchecked, will taint any subsequent soft law proposals based
thereon:

First, the RFI seems to presuppose a particular, preferred outcome and does not generally
read like an objective request for the best information necessary to reach optimal results.
Although some of the language is superficially neutral, the overarching tone is (as Doug
Melamed put it) “very tendentious”: the RFI seeks information to support a broad
invigoration of merger enforcement. While some certainly contend that strengthening
merger-enforcement standards is appropriate, merger guidelines that start from that
position can hardly be relied upon by courts as a source of information to differentiate in
difficult cases, if and when that may be warranted.

Indeed, the RFI misconstrues the role of merger guidelines, which is to reflect the state of
the art in a certain area of antitrust and not to artificially push the accepted scope of
knowledge and practice toward a politically preferred and tenuous frontier. The RFI
telegraphs an attempt by the agencies to pronounce as settled what are hotly disputed,
sometimes stubbornly unresolved issues among experts, all to fit a preconceived political
agenda. This not only overreaches the FTC’s and DOJ’s powers, but it also risks galvanizing
opposition from the courts, thereby undermining the utility of adopting guidelines in the
first place.

Second, underlying the RFI and the agencies’ apparently intended course of action is the
uncritical acceptance of a popular, but highly contentious, narrative positing that there is an
inexorable trend toward increased concentration, caused by lax antitrust enforcement, that
has caused significant harm to the economy. As we explain, however, every element of this
narrative withers under closer scrutiny. Rather, the root causes of increased concentration
(if it is happening in the first place) are decidedly uncertain; concentration is decreasing in
the local markets in which consumers actually make consumption decisions; and there is
evidence that, because much increased concentration has been caused by productivity
advances rather than anticompetitive conduct, consumers likely benefit from it.

Lastly, the RFI assumes that the current merger-control laws and tools are no longer fit for
purpose. Specifically, the agencies imply that current enforcement thresholds and
longstanding presumptions, such as the HHI levels that trigger enforcement, allow too many
anticompetitive mergers to slip through the cracks. We contend that this kind of myopic



thinking fails to apply the relevant error-cost framework. In merger enforcement, as in
antitrust law, it is not appropriate to focus narrowly on one set of errors in guiding legal and
policy reform.  Instead, general-purpose tools and presumptions should be assessed with an
eye toward reducing the totality of errors, rather than those arising in one segment at the
expense of another.

Substantively, our comments address the following issues:

First, the RFI is concerned with the state of merger enforcement in labor markets (and
“monopsony” markets more broadly). While some discussion may be welcome regarding
new guidelines for how agencies and courts might begin to approach mergers that affect
labor markets, the paucity of past actions in this area (the vast bulk of which have been in a
single industry: hospitals); the significant dearth of scholarly analysis of relevant market
definition in labor markets; and, above all, the fundamental complexities it raises for the
proper metrics of harm in mergers that affect multiple markets, all raise the specter that
aiming for specific outcomes in labor markets may undermine the standards that support
proper merger enforcement overall. If the agencies are to apply merger-control rules to
monopsony markets, they must make clear that the relevant market to analyze is the output
market, and not (only) the input market. Ultimately, this is the only way to separate mergers
that generate efficiencies from those that create monopsony power, since both have the
effect of depressing input prices. If antitrust law is to stay grounded in the consumer
welfare standard, as it should, it must avoid blocking mergers that are consumer-facing
simply because they decrease the price of an input. The issue of monopsony is further
complicated by the fact that many inputs are highly substitutable across a wide range of
industries, rendering the relevant market even more difficult to pin down than in traditional
product markets.

Second, there is not enough evidence to create the presumption of a negative relationship
between market concentration and innovation, or between market concentration and
investment. In fact, as we show, it may often be the case that the opposite is true. The
agencies should thus be wary of drawing any premature conclusions—let alone establishing
any legal presumptions—on the connection between market structure and non-price effects,
such as innovation and investment.

Third, the RFI blurs what has hitherto been a clear demarcation—and rightly so—between
vertical and horizontal mergers by stretching the meaning of “potential competition” beyond
any reasonable limits.  In doing, it ascribes stringent theories of harm based on far-fetched
hypotheticals to otherwise neutral or benign business conduct. This “horizontalization” of
vertical mergers, if allowed to translate into policy, is likely to have chilling effects on
procompetitive merger activity to the detriment of consumers and, ultimately, society as a
whole.  As we show, there is no legal or empirical justification to abandon the time-honed
differentiation between horizontal and vertical mergers, or to impose a heightened burden
of proof on the latter. The 2018 AT&T merger illustrates this.

Fourth, and despite some facially attractive rhetoric, data should not receive any special



treatment under the merger rules. Instead, it should be treated as any other intangible
asset, such as reputation, IP, know-how, etc.

Finally, the notion of “attention markets” is not ready to be applied in a merger-control
context, as the attention-market scholarship fails to offer objective, let alone quantifiable,
criteria that might enable authorities to identify firms that are unique competitors for user
attention.

Read the full comments here.

https://laweconcenter.org/wp-content/uploads/2022/04/ICLE-Comments-on-Merger-Enforcement-RFI-April-2022.pdf

